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1. Application submitted by Fibroglobal - Comunicações Electrónicas, S.A. 

By application received by ANACOM on 05/02/2019, Fibroglobal – Comunicações 

Electrónicas, S.A. (Fibroglobal)1, invoking article 19 (7) of Decree-Law no. 123/2009 of 21 

May, in its current wording (DL 123/2009), article 10 of the Law of Electronic 

Communications2 (LEC) and article 8 (1)(b) of the Statutes of ANACOM3, approved by 

Decree-Law no. 39/2015 of 16 March, hereby requests the intervention of that authority in 

the context of the dispute between itself and Infraestruturas de Portugal, S.A. (IP), and IP 

Telecom – Serviços de Telecomunicações, S.A. (IP Telecom), on the application of the 

access tariff to infrastructure and services of the Technical Channel in Roads (CTR). 

In summary, Fibroglobal claims that: 

a. Following the approval4 by IP of the Reference Offer for Access to Infrastructure and 

Services of the Technical Channel in Roads (ORIP-CTR), which establishes (new) 

conditions for access to suitable infrastructure “owned by IP or which it manages (...) 

and substantially reduces the tariffs that had been applicable to the respective 

beneficiaries", and the publication of the Resolution of Council of Ministers no. 

162/2017 of 31 October (RCM 162/2017 or Resolution) IP Telecom was asked to apply 

the new tariff conditions to the [Beginning of confidential information - BCI]            
[End of confidential information - ECI] routes, with a total length of [BCI]           [ECI], 
which was already in use5. 

b. Subsequent to the above request and during the negotiations on the draft contract 

which it sent to Fibroglobal, IP Telecom included in the annex to the contract "an 

additional set of routes which would allegedly be under IP/IP Telecom jurisdiction and 

which would be used by Fibroglobal", and which correspond to a total of length of [BCI]            
[ECI]. The revised draft was sent by IP Telecom to Fibroglobal on 05/06/2018. 

                                                           
1  Although the letter was dated 31/01/2019, it was received by ANACOM on 05/02/2019. 
2  Law no. 5/2004 of 10 February, in its current wording. 
3  In its request, Fibroglobal refers to article 8 of Decree-Law no. 39/2015. In view of the wording of the provision 

which clearly and unequivocally identifies the "guarantee of access to networks, infrastructure, resources and 
services" (point 63), it is deduced that it probably sought to invoke article 8 of the Statutes of ANACOM. 

4  Occurred on 16/08/2017. 
5  Routes identified by Fibroglobal in Annex I to the draft contract for the provision of infrastructure access services 

and services of the technical channel in roads of IP (Annex to ORIP-CTR), identified as document 4, annexed 
to the request for settlement of the dispute addressed to ANACOM. This draft contract was sent by Fibroglobal 
to IP Telecom on 07/05/2018. 
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c. In view of the addition of routes, Fibroglobal requested that more detailed information 

be made available to it on the records of the routes included in the draft, noting, after 

examining those records, that it used the additional routes under the RDAO6 of MEO 

– Serviços de Comunicações e Multimédia, S.A. (MEO), a conclusion it conveyed to 

IP Telecom. 

d. On 20/07/2018, IP Telecom informed Fibroglobal that since it "... had not yet signed 

the ORIP-[CTR] offer, [IP Telecom] could not renew or authorise new installations of 

the [Applicant] outside the scope of the rules established [in that Reference Offer]." 

e. As no agreement was reached on the set of routes to be included in the contract, which 

is an essential element of the same, since that shapes its object and the price to be 

paid, Fibroglobal considered that it should request the intervention of ANACOM to 

order IP and IP Telecom to apply: 

i. The new tariffs approved by the ORIP-CTR for the [BCI]         [ECI] routes currently 

used by Fibroglobal and for which there is no doubt as to their management and 

ownership; 

ii. The scheme provided for in article 20-A (1) of Decree-Law no. 123/2009 and thus, 

establishes (...) that, in the event of a dispute over ownership of suitable 

infrastructure, as is the case herein, do not make the application of the new tariff 

approved in the ORIP subject to or dependent on the acceptance of more 

extensive records of suitable infrastructure; 

iii. The new tariffs approved in the ORIP [-CTR] (...) to the [BCI]       [ECI] routes 

currently used by Fibroglobal, retroactively in relation to 2017, the date of approval 

of the ORIP [-CTR] and the application by Fibroglobal to apply the new tariff. 

2. Preliminary examination of the procedure 

2.1. Article 19 (7) of DL 123/2009 

Article 19 (7) of Decree-Law no. 123/2009 invoked by the Applicant states that, in the 

event of a dispute over the specific conditions applicable to access, including the price 

and terms of payment thereof, the parties (the beneficiaries of access or any of the entities 

                                                           
6 Reference Duct Access Offer. 
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identified in article 2 of DL 123/2009) may appeal to ANACOM, 30 days after the date of 

receipt of the request for access, and the arrangements provided for in article 10 of the 

LEC shall apply, mutatis mutandis: 

a) Except in exceptional circumstances, the decision of ANACOM shall be published 

within a maximum of 60 days from the date of the request for its intervention, provided 

that the applicant provides this Authority with all the items and information necessary 

for checking the facts and matters in dispute; 

b) ANACOM shall decide in accordance with DL 123/2009 and, in the absence of any 

other criterion, shall consider the conditions normally laid down in the other offers of 

access to infrastructure or the conditions laid down in offers regulated by it. 

According to article 10 (2) of the LEC, the intervention of ANACOM "shall be requested 

within a maximum of one year from the commencement of the dispute". 

The deadline for ANACOM to settle a dispute in the context of article 19 (7) of DL 

123/2009 – 60 days after receipt of the request – presumes that the applicant provides all 

the items and information necessary for checking the facts and matters in dispute (article 

19(7)(a)), and therefore, this period shall be deemed to start only when such items and 

information are actually submitted. 

As regards the procedure, article 19 (8) of DL 123/2009 states that "...where access to 

infrastructure owned by a regulated entity is concerned, ANACOM shall consult the 

relevant sectoral regulatory authority, which shall give its opinion within a maximum time 

limit of 15 days and an opinion not delivered within this deadline shall be considered 

favourable." 

 

2.2. Legitimacy 

Whereas: 

a. The Applicant is an electronic communications company for the purposes of article 3 

(1)(f) of DL 123/2009 and the Respondents are entities covered by article 2 of the same 

decree-law. 
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b. In the context of DL 123/2009, the Applicant is part of the universe of entities for which 

the decree-law recognises the right of access; the Respondents are included in the list 

of entities covered by the obligation to provide access (cf. article 13 (1)); 

c. The Applicant and Respondents are commercial companies that are registered in the 

register of undertakings providing electronic communications networks and services7; 

d. In accordance with the National Road Network's Road Statutes8, "the entity 

responsible for administering the CTR shall establish regulations containing the 

procedures for the allocation of the rights of way and rights of access and use to 

electronic communications undertakings as well as to establish the applicable 

technical instructions, complying with the provisions of the Law of Electronic 

Communications... and with DL 123/2009 when setting these procedures and 

instructions" (cf. article 15 (5) of the said decree-law); 

e. In compliance with the provision identified in the preceding paragraph and following a 

public consultation procedure, IP drew up and submitted the ORIP-CTR to Instituto da 

Mobilidade e dos Transportes I.P. (IMT) for approval; 

f. The Applicants "...have signed a sub-concession contract for the operation and 

management of the telecommunications infrastructure of IP, under which IP 

transferred to IP Telecom the operation, maintenance and development of the referred 

telecommunications infrastructure forming part of the public road domain, as well as 

administrative powers of the CTR, applying to it, in this capacity, the legislation on 

electronic communications networks and services and complementary legislation"9; 

g. The dispute between Fibroglobal and IP Telecom and IP arises in the context of the 

application of a reference offer for access to suitable infrastructure, owned or managed 

by the first Respondent; 

h. ORIP-CTR addresses suitable infrastructure which Fibroglobal was already accessing 

and using under the Technical Channel in Roads Management Manual, and the 

present dispute arises in the context of the transition from the relationship between the 

                                                           
7 Information accessible at: https://www.anacom.pt/render.jsp?categoryId=278775&strWord=F&menuContext=0 
8  Approved by Law no. 34/2015 of 27 April. Accessible at: 

http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?artigo_id=2320A0015&nid=2320&tabela=leis&pagina=1
&ficha=1&so_miolo=&nversao=#artigo 

9  Information obtained from the Internet site of IP Telecom, accessible at: 
http://www.iptelecom.pt/servicos/infraestruturas/canal-tecnico-rodoviario 

https://www.anacom.pt/render.jsp?categoryId=278775&amp;amp;strWord=F&amp;amp;menuContext=0
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?artigo_id=2320A0015&nid=2320&tabela=leis&pagina=1&ficha=1&so_miolo=&nversao=#artigo
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?artigo_id=2320A0015&nid=2320&tabela=leis&pagina=1&ficha=1&so_miolo=&nversao=#artigo
http://www.iptelecom.pt/servicos/infraestruturas/canal-tecnico-rodoviario
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parties to the new contractual conditions laid down – in particular, the dispute concerns 

the definition of the price to be paid by Fibroglobal in return for access to and use of 

the suitable infrastructure owned or managed by IP Telecom on which the Fibroglobal 

network is hosted (on the [BCI]       [ECI] routes identified in the application), taking 

into account the update implemented by the new reference offer; 

i. In view of the existence of a dispute relating to the specific conditions applicable to the 

access to and use of suitable infrastructure, Fibroglobal is entitled to ask ANACOM to 

assess and decide on the same, in accordance with article 19 (7) of DL 123/2009; 

j. The request for intervention is timely, as more than 30 days have elapsed since 

Fibroglobal's request to IP Telecom to be allowed (to continue) to have access to and 

the use of the suitable infrastructure owned or managed by the Respondent identified 

in the application, applying the new tariff under the ORIP-CTR, adopted in August 2017 

and, at the date of the same, one year had not yet elapsed since 20 July 2018, the 

date on which IP Telecom notified the Applicant that it could not renew or authorise 

new Fibroglobal installations outside the scope of the rules laid down in the ORIP-CTR; 

k. The decision of ANACOM will be binding on the entities in dispute. 

In conclusion, it appears that the legal requirements are met for ANACOM to be able to 

intervene to issue a binding decision on the parties regarding the dispute under 

consideration. 

3. Measures taken by ANACOM 

In a preliminary analysis of the documentation annexed to the application for intervention, 

ANACOM found that Fibroglobal had not attached documents proving some of the facts it 

claimed.  

Thus, on 07/03/2019, ANACOM notified: 

− Fibroglobal10 to, within 10 business days, send to this Authority: (i) proof of the date on 

which it requested IP and/or IP Telecom to apply the new tariff conditions; (ii) more 

detailed information on the record of routes included in the draft, in kmz format, that the 

Applicant received from IP Telecom; (iii) proof that Fibroglobal used or is using the 

                                                           
10  Official Letter ANACOM-S003299/2019. 
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routes added by IP Telecom to the Annex to the draft contract, under the RDAO of MEO, 

as claimed in point 19 (i) of the application. Fibroglobal was also informed of the other 

measures taken. 

− IP11 and IP Telecom12 were informed of the filed application so that they might, if they 

wished and in writing, within 10 business days, comment on the matters contained in 

the application submitted by Fibroglobal. 

 IP and IP Telecom are subject to the regulatory activity of the Mobility and Transport 

Authority (AMT), a sectoral regulatory authority with road infrastructure responsibilities 

including, in particular, the duty of "monitoring the compliance with obligations by operators 

of the regulated sectors as well as compliance by concession holders and sub-

concessionaires with their respective legal, regulatory and contractual obligations"13; 

therefore, as mentioned above in 2.1, ANACOM shall obtain the opinion of AMT before 

giving its decision on the dispute submitted by Fibroglobal. 

In this context, also on 07/03/2019, ANACOM informed the following of the request for 

intervention submitted by Fibroglobal: 

− AMT14, anticipating that, in accordance with the scheme laid down in article 19 (8) of DL 

123/2009, this Authority must be consulted on the draft decision that ANACOM plans to 

adopt; and 

− IMT15, bearing in mind that, under the Roads Statute of the National Road Network 

(adopted by Law no. 34/2015 of 27 April), the rules governing the allocation of the rights 

of way and rights of access and use of the technical channel in roads are to be approved 

in advance by this Authority (cf. article 15 of the above-identified law). 

These two entities did not send to ANACOM any communication following the letters sent 

to them to inform of the current proceedings. 

                                                           
11  Official Letter ANACOM-S003300/2019. 
12  Official Letter ANACOM-S003301/2019. 
13  Laid down in article 5 (2)(f) of the respective Statutes, published as an annex to Decree-Law  

no. 78/2014 of 14 May. Accessible at: https://dre.pt/web/guest/legislacao-consolidada/-
/lc/66384029/view?q=Decreto-Lei+n.%C2%BA%2078%2F2014  

14  Official Letter ANACOM-S003325/2019.  
15  Official Letter ANACOM-S004183/2019. 

https://dre.pt/web/guest/legislacao-consolidada/-/lc/66384029/view?q=Decreto-Lei+n.%C2%BA%2078%2F2014
https://dre.pt/web/guest/legislacao-consolidada/-/lc/66384029/view?q=Decreto-Lei+n.%C2%BA%2078%2F2014
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4. Reply by Fibroglobal 

By letter received on 21/03/2019, Fibroglobal requested the joinder of the documents 

identified below, stating in summary: 

a. As regards (i) - proof of the date on which Fibroglobal asked IP and/or IP Telecom to 

apply the new tariff conditions - it clarified that "...it requested application of the new 

version of ORIP [-CTR] and, consequently, the new tariff conditions in relation to the 

routes it was already using", "..following the approval and publication of ORIP [-CTR] 

and of [RCM 162/2017]", describing in general the factual thread of the negotiation 

process between the Applicant and IP Telecom, which took place during 2018. In this 

regard, it did not send any additional documents to ANACOM. 

b. As for (ii), it sent the information it had received from IP Telecom, in kmz format. 

c. As regards (iii) – proof that Fibroglobal has used, or is using under the RDAO of MEO, 

the routes added by IP Telecom to the Annex to the draft contract – it clarified that it has 

requested MEO to identify the requests it has made relating to occupations under 

RDAO, on geographically identical routes as those routes identified by IP Telecom in 

the kmz file. Following the analysis by MEO, Fibroglobal received the RDAO request 

references stated in the Excel table, which it sent to ANACOM. It also sent the kmz 

representation of the routes, with the aim of demonstrating that they geographically 

superimpose the routes identified by IP Telecom in the referred kmz file, "although of 

greater scope, as the RDAO includes sections not covered by the routes identified by IP 

Telecom, which explains why the total length of the RDAO routes is greater than that of 

the IP Telecoms routes". In order to prove that it uses the routes stated in the RDAO, 

Fibroglobal attached an invoice from MEO for February 2019, together with a descriptive 

file, so that the information can be cross-referenced and confirmed by ANACOM. 

5. Reply by IP Telecom  

Following the notifications addressed to IP and IP Telecom in these proceedings, ANACOM 

only received IP Telecom's reply on 21/03/201916. 

The following summarises IP Telecom's comments on what is alleged by the Applicant. 

                                                           
16  If, on the one hand, the reference to the two companies is constant throughout IP Telecom's reply, the letter of 

notification sent to IP is not mentioned, nor is it expressly mentioned that in this reply IP Telecom is replying in 
the name of and on behalf of IP. 
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5.1. Non-applicability of article 19 (7) of DL 123/2009 

IP Telecom considers that the claim made by Fibroglobal does not fall within the legal 

framework identified to support the request for intervention, since the Applicant has had, 

as it has always had since the beginning of its contractual relationship with IP and IP 

Telecom, full access to the suitable infrastructure identified in the application. It therefore 

claims that, as entities holding and managing suitable infrastructure, they comply with 

article 13 (1) of DL 123/2009 and that there is no problem of access to suitable 

infrastructure under the management of IP Telecom, which, in its view "... is sufficient for 

article 19 (7) of DL 123/2009 not to apply". 

5.2. Sole responsibility of Fibroglobal for not signing the ORIP-CTR 

In this regard, IP Telecom argues that: 

a. "ORIP-CTR is the latest 'reference offer to access infrastructure and services of the 

technical channel in roads of I.P.', which operators accept, according to their own 

terms, by signing a services contract for 'access to infrastructure of the technical 

channel in roads', the draft of which is available on the IP Telecom website, together 

with the ORIP-CTR itself". The draft contract contains an Annex I defining and 

delimiting the records of each operator, i.e. the suitable infrastructure under IP Telecom 

management that is currently being used by the operator wishing to sign up for the 

ORIP-CTR. 

b. IP and IP Telecom have an obligation, as holders of suitable infrastructure, to establish 

records containing up-to-date geo-referenced information on the suitable infrastructure 

they hold or manage for the purpose of making it available in the SIIS and to inform 

ANACOM of electronic communications companies whose networks are installed on 

such infrastructure (cf. articles 24 (3) and 17 (f) of DL 123/2009). 

c. In view of the above obligations, IP Telecom sent to Fibroglobal, on 05/06/2018, the 

revised draft ORIP-CTR contract with Annex I completed. In the referred "...annex, IP 

Telecom identified all the suitable infrastructure under its management – those in the 

public road domain – which were currently being used by Fibroglobal and which were 

included in the records made available in the SIIS by I.P.". 

d. Following the re-sending of the information in the Annex to Fibroglobal, in kmz format, 

Fibroglobal "...has disputed the records of the suitable infrastructure in the CTR under 
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the management of I.P., significantly reducing its perimeter, on the grounds that (...) it 

is paying MEO for their use", under the RDAO. 

 IP Telecom claims that this argument is not valid because "...Fibroglobal knows, or 

should know (...)" that both IP Telecom and IP, as the entities responsible for 

management of the CTR, "...had no power to negotiate with anyone on the withdrawal 

of its records of suitable infrastructure which are part of the public road domain and 

which are under its management, even if (...) a third party [in this case, MEO] has (...) 

arrogated on itself to have the same suitable infrastructure." 

e. It further argues that Fibroglobal "... merely stated that it had allegedly signed contracts 

of use with MEO for part of the infrastructure identified by IP Telecom in Annex I of the 

draft contract for the provision of ORIP-CTR services, but it did not send any proof of 

such, as it continues to still not send such proof in the application replied to herein." 

f. It adds that all the suitable infrastructure referred to by IP Telecom in "...Annex I are 

part of the CTR, are assets of the public road domain, are part of the records made 

available in the SIIS and are being used by Fibroglobal’", and thus IP Telecom had to 

identify them under the law and the ORIP-CTR. It adds that this formality is of the 

utmost importance, since it allows "...the identification of all the infrastructure of I.P. 

used by the various operators, ensuring the management and control of that 

infrastructure, and hence, for purposes of analysing its availability, as provided for in 

point 4.1 of the ORIP-CTR." 

g. It claims that pursuant to article 18 (1) of DL 123/2009, "entities subject to the access 

obligation shall draw up and make available in the SIIS rules on the procedure and 

conditions for access to and use of that infrastructure, which shall contain, inter alia, 

the following: (...) (d) other requirements which constrain the allocation of rights of use", 

arguing that requirements which constrain, encumber or prevent access to the IP 

infrastructure are not at issue in the present case, and also that Fibroglobal continues 

to have such access. It concludes that, in the present case, the requirement to 

complete the records forming Annex I comprises a formality which is required for the 

purpose of signing up to the ORIP-CTR, and it is not a breach or non-compliance with 

DL 123/2009; rather, it corresponds to compliance with the same. 

h. It argues that it could not accept the limitation that Fibroglobal intended to impose, "...in 

Annex I to the perimeter of the suitable infrastructure which, according to IP’s records 
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made available in the SIIS, pursuant to article 24 of [DL 123/2009], is under its 

management, forms part of the public road domain and is effectively being used by 

Fibroglobal." 

i. This requirement or formality [to identify in the Annex all suitable infrastructure which 

are assets of the public road domain, which form part of the records made available in 

the SIIS and are being used – in this case by Fibroglobal] is applied by IP and IP 

Telecom to all operators who wish to sign up for the ORIP-CTR, in conditions of equal 

transparency and non-discrimination. IP Telecom therefore considers that Fibroglobal, 

by seeking to limit the routes established in the Annex, is "seeking to obtain differential 

and illegal treatment compared to other operators". 

j. Accordingly, IP Telecom claims that it is not for Fibroglobal to decide what the CTR 

can or cannot contain, which appears to be its intention by stating it is only willing to 

sign a contract in which the annex thereto does not include part of the infrastructure 

which, in IP Telecom’s perspective, forms part of the referred CTR. Thus, it claims, 

following what it is accused of, that it is not "...(i) infringing Fibroglobal’s right of access 

to suitable infrastructure under its management, in breach of article 13 of [DL 

123/2009]; (ii) unequally or discriminatively treating other operators in the same 

conditions, which wish to sign up for the ORIP-CTR offer; (iii) blocking access to any 

tariff reduction – Fibroglobal does not sign up for the ORIP-CTR because it does not 

want to; or (iv) putting any pressure on Fibroglobal to sign up for the ORIP-CTR". 

5.3. Non-applicability of article 20-A of DL 123/2009 

IP Telecom further argues that article 20-A of DL 123/2009 does not apply in the present 

case, since in this situation "...the access to suitable infrastructure, or the modification or 

termination of contract(s) that [Fibroglobal] claims to have signed with MEO are not at 

issue herein, but only, and just that, the signing of a services contract under the ORIP-

CTR, that [Fibroglobal] is free to sign or not sign, which does not represent any change 

in its rights of access, as a telecommunications operator, to suitable infrastructure". 

5.4. Non-applicability of RCM 162/2017 

IP Telecom claims that the referred Resolution does not apply to the case in question as: 

a. Its aim is to "...promote the use of the technical channel in roads by operators in regions 

affected by the forest fires..." and in this context "...it is intended to promote the 
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conclusion of addenda to contracts or new contracts between IP and operators who, 

either wish to transfer network elements, such as cables, installed in suitable air 

infrastructure to suitable, buried, CTR-integrated infrastructure, or who wish to install, 

ex-novo, electronic communications networks on that buried suitable infrastructure"; 

b. The routes that the Applicant identifies in its application, such as those that should be 

listed in Annex I, "... are routes that were already used by Fibroglobal in buried ducts, 

which are part of the CTR, when the referred Resolution was published"; and 

c. Fibroglobal has not formalised, up to the date of this communication, any request for 

which that Resolution would have to be applied by IP Telecom "...the effects of which 

expired on 31 October 2018, as provided for in paragraph 5 thereof". 

6. Analysis 

6.1. Preliminary issue: Applicability of the procedure established in article 19 (7) of DL 
123/2009 

The argument presented by IP Telecom (summarised in point 5.1 above) is dismissed, 

whereby there are no grounds for ANACOM to intervene in the case in question pursuant 

to the terms and conditions of article 19 (7) of DL 123/2009 because, so it claims, 

Fibroglobal has had, from the beginning of its contractual relationship with IP and IP 

Telecom, full access to the suitable infrastructure identified in the application. 

Although article 19 (7) of the aforementioned article concerns the right of access to 

suitable infrastructure – which IP Telecom claims not to have denied to Fibroglobal (as IP 

would not have done) – the focus of this legal provision is on the compensatory measures 

required to allow the exercise of this right – the "...specific conditions applicable [to the 

exercise of the right of access], including the price and payment conditions". That is the 

subject of the application for intervention submitted by Fibroglobal17.  

In effect, in its request sent to ANACOM, Fibroglobal requests that this Authority order: 

− IP and IP Telecom to apply the tariffs resulting from the ORIP-CTR in force for the 

[BCI]       [ECI] routes which are currently used by Fibroglobal and which do not give 

rise to any doubt as to their management and ownership. 

                                                           
17  If a ‘pure’ refusal of access were at issue here, the intervention of ANACOM would have to be invoked under 

article 16 (6) of DL 123/2009.  
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− Pursuant to article 20-A (1) of DL 123/2009, in the event of a dispute over ownership 

of suitable infrastructure, IP and IP Telecom may not make or in any way constrain the 

application to Fibroglobal of the tariffs approved in ORIP-CTR depend on the 

acceptance of a larger record of suitable infrastructure. 

− The application of the existing ORIP-CTR tariff for the [BCI]        [ECI] routes which 

Fibroglobal had contracted access to with Estradas de Portugal, with effect from 2017, 

the date on which that tariff was approved and set18. 

While Fibroglobal, throughout its statement, refers to the scheme set out in RCM 

162/2017 and it states that it asked IP Telecom to provide information regarding its 

application to the infrastructure it uses, the application submitted for intervention does not 

cover the application of this scheme and therefore no assessment will be made of what 

the parties claim in this regard. 

In short, and in response to the arguments of IP Telecom, what motivates and justifies 

this request for intervention is the existence of a dispute regarding (i) the price to be paid 

by Fibroglobal to IP Telecom for the [BCI]        [ECI] routes which it has been using and 

intends to continue to use, now under the ORIP-CTR, and (ii) the specific conditions which 

IP Telecom intends to apply to Fibroglobal, to apply to it the price set in the ORIP-CTR 

for access to and use of these routes, hence it can be concluded that the framework for 

the intervention of ANACOM may be found in article 19 (7) of DL 123/2009. 

6.2. Analysis of the applications 

It is important to analyse each of the applications made by Fibroglobal, bearing in mind 

the arguments of IP Telecom (summarised in points 1, 4 and 5 above) and the legal 

provisions applicable in each case. 

6.2.1. Application of the new approved tariff for the ORIP-CTR to the [BCI]    [ECI] routes 
in use by Fibroglobal 

In view of the allegations made by IP Telecom (described in 5.2, to which reference is 

made), it is necessary to verify the provisions of the ORIP-CTR concerning the 

requirement to include in the Annex to the contract a record of the infrastructure to be 

accessed which it governs. It is essential that the reading of the relevant provisions 

                                                           
18  According to information held by ANACOM, this offer was approved on 16/08/2017. 
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should be in accordance with the provisions of DL 123/2009 concerning the conditions 

for access to and use of suitable infrastructure. 

Although IP Telecom has not indicated on which specific provision of ORIP-CTR it bases 

the requirements made to Fibroglobal, the provisions of point 6.1 of that reference offer, 

clause 4 of the draft services contract annexed to the ORIP-CTR and the Annex I of 

that draft are identified as being relevant for governing access requests and their 

contractual arrangements. 

Point 6.1. establishes that IP shall only "..start the provision of the services covered by 

the ORIP-CTR after the signing of (...) the Contract for the Provision of Infrastructure 

Access Services and Services of the Technical Channel in Roads of IP"19.  

The provisions of this point are clear and it is therefore not considered necessary or 

relevant to include any additional explanation here. 

Clause 4 of the draft contract annexed to the ORIP-CTR20 establishes the following: 

"The CTR infrastructure made available under the contract shall be those identified 

and described in the Records of the OPERATOR, which is set out in Annex I to this 

Contract." 

It can be deduced from this clause 4 that it is the infrastructure of the ORIP-CTR whose 

access and use is contracted from IP Telecom (and only these) that should be identified 

in Annex I of the contract. 

In other words, ORIP-CTR establishes the identification, in Annex I of the contract to be 

signed with the electronic communications undertaking, the suitable infrastructure for 

which access has been requested and which are intended to be the purpose of the 

contract with IP Telecom, i.e. those for which the access Applicant identifies IP Telecom 

                                                           
19  Accessible at: http://www.infraestruturasdeportugal.pt/negocios-e-servicos/canal-tecnico-rodoviario 

In full: "6.1. PROCESS OF SIGNING UP FOR ORIP – CTR  
To sign up for the ORIP – CTR, operators have a draft of the contract for the Provision of Infrastructure Access 
Services and Services of the Technical Channel in Roads of IP available on the IP website, or by any other 
alternative procedure defined by IP. 
IP will only start the provision of the services covered by the ORIP - CTR after the signing of this 
contract." (bold added by us) 

20  The draft contract forms part of Annex IV to the ORIP-CTR, according to information available on the website 
of IP Telecom, accessible at: http://www.iptelecom.pt/servicos/infraestruturas/canal-tecnico-rodoviario 

http://www.infraestruturasdeportugal.pt/negocios-e-servicos/canal-tecnico-rodoviario
http://www.iptelecom.pt/servicos/infraestruturas/canal-tecnico-rodoviario
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as owner or manager, with the capacity to exercise the respective powers of ownership 

and, thus, with legitimacy to make them available under a contract. 

The annex sets out and delimits the contracted purpose, which should only cover the 

infrastructure on which there is a meeting of the will to contract – the infrastructure for 

which access to and use of have been requested by the electronic communications 

undertaking and which, in response to such a request, will be made available by the 

entity which holds or manages such.  

If IP Telecom, as the entity responsible for managing the ORIP-CTR (and the public road 

domain assets that it incorporates), identifies that other suitable infrastructure it owns or 

manages is being used by the same undertaking, it shall, where appropriate, make use 

of the mechanisms it has under law to defend possession or ownership without failing 

to follow and comply with article 20-A (1) of DL 123/2009. 

In line with the provisions of clause 4 of the draft contract which provides for the 

existence of Annex I and delimits its purpose and scope, this annex has the title 

"Records of the OPERATOR under the ORIP-CTR", and it is also understood as a result 

of this designation that this annex shall only contain those infrastructures which are the 

subject of the meeting of the wishes leading to the contract, under the conditions 

announced and published in the ORIP-CTR. 

It does not therefore appear that the understanding expressed by IP Telecom that Annex 

I should contain all "...the infrastructure under the management of IP Telecom that is 

currently being used, to date, by the operator wishing to sign up for the ORIP-CTR" is 

supported in the ORIP-CTR or the draft contract. What is required by the published 

conditions of supply and use and the applicable contractual provisions is that said annex 

shall instead contain the records of the infrastructure which the operator intends to 

contract with IP Telecom. 

In addition to the lack of any grounds in the ORIP-CTR, the requirements made by IP 

Telecom are also not backed by DL 123/2009, with which they must comply. 

In fact, this law establishes that the right of access to suitable infrastructure by electronic 

communications undertakings must be guaranteed by all entities referred to in its article 

2 that hold or manage such infrastructure on fair and reasonable terms, on equal terms, 

in a transparent and non-discriminatory manner, on the basis of cost-oriented 
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remuneration conditions in accordance with article 19 of the same law (cf. article 13 (2) 

of DL 123/2009). 

In Fibroglobal’s request to ANACOM it claims that, when compared to the tariff of the 

previous reference offer of IP – which continues to be applied to it – the ORIP-CTR 

"...substantially reduces the tariff which had been applicable to the respective 

beneficiaries." 

By wanting to make the application of ORIP-CTR to the suitable infrastructure 

Fibroglobal is using (the [BCI]       [ECI] routes) depend on the inclusion, in Annex I of 

the contract to be signed, of other suitable infrastructure that the Applicant claims to 

have contracted access to and use of with another entity, IP Telecom is unduly restricting 

Fibroglobal's right of access, demanding that it contract infrastructure whose access and 

use was not requested, and making the Applicant subject to requirements that other 

entities would not have to comply with if they requested access to and use of such 

infrastructure.  

Strictly speaking, by constraining Fibroglobal’s access to and use of the suitable 

infrastructure, as mentioned above, IP Telecom is infringing several parts of article 13 

(2) of DL 123/2009. 

In effect, on the one hand, it is failing to comply with the obligation that by ensuring the 

Applicant’s equal and non-discriminatory access to the infrastructure in question, since 

the requirement of adding infrastructure to the records for which access was not 

requested would not be made to any other undertaking that might request access to and 

use of the same infrastructure unless there was a dispute regarding the ownership of 

other suitable infrastructure which they may use and, on the other hand, it is increasing 

the value of the remuneration required for access to and the use of infrastructure not in 

dispute, distancing it from what would be due under the ORIP-CTR as payment for the 

contracted routes. By making the application of the prices provided for in the ORIP-CTR 

conditional on the payment of routes which Fibroglobal does not intend to contract or 

only including them in Annex I of the contract, the Respondents are failing to comply 

with the obligation to ensure that Fibroglobal has access to and the use of suitable 

infrastructure under fair, reasonable and non-discriminatory conditions, thereby 

contravening what is established by article 13 (2) of DL 123/2009. 

Considering the above-stated and bearing in mind the provisions of articles 13 (2) and 

20-A (1), all of DL 123/2009, it is concluded that IP Telecom should apply to the [BCI]        
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[ECI] routes in use by Fibroglobal the existing ORIP-CTR tariff in force, and cannot make 

its application conditional on the contracting of infrastructure for which the access to and 

use of have not been requested. 

6.2.2. Application of the scheme provided for in article 20-A (1) of DL 123/2009 

It is necessary to clarify the origin and context of the application of article 20-A of DL 

123/2009. 

In fact, in order to ensure that any disputes concerning ownership of the suitable 

infrastructure – to be settled appropriately, namely by the courts – do not undermine the 

right of access to infrastructure by electronic communications undertakings under the 

terms established by article 13 of DL 123/2009, the legislator, in the weighting preceding 

legislative action, considered that it would be useful and necessary to create a system 

that might safeguard the referred right during the period of time (indeterminate and 

tending to be long) to positively settle the ownership conflict. 

To this end, article 20-A (1) of DL 123/2009 clearly and unequivocally states that "...the 

existence of a dispute over ownership of suitable infrastructure is not a basis for refusing 

access, or for terminating or modifying an access agreement..." provided that one of two 

conditions exists: (i) the request (for access) has been addressed to the entity (the 

infrastructure owner) that has sent the information provided for in article 17 of the same 

law, or (ii) the entity providing the access presents itself to the applicant as the holder 

or owner of the infrastructure, exercising its powers of possession over the same. 

In order to safeguard all the interests involved, the law also establishes that the payment 

of the remuneration due for access to the entity that approved the request, paid 

according to the access agreement, shall release the beneficiary undertaking from 

making any other payments to third parties in that respect21. The meaning of the legal 

provision is understandable. Otherwise, any electronic communications undertaking 

wishing to access such infrastructure would be obliged to pay all litigants the amounts 

                                                           
21  The same article further states that "if ownership, possession or similar title relating to the suitable infrastructure 

is recognised in a judgment with the force of res judicata, for any entity other than the one granting access, the 
latter shall pay to the entity recognised by the court the sums it has received (...), without prejudice to other 
obligations it may be subject to, namely the obligation to pay back to the beneficiary of access any amount 
overpaid’."  
"Within 30 days of the judgment referred to in the previous [paragraph] obtaining the force of res judicata, the 
suitable infrastructure holder and the company benefitting from access shall conclude a new access agreement, 
and the conditions contained in the original access agreement, including those relating to remuneration, shall 
apply until the conclusion of that new access agreement." "The conclusion of the new access agreement shall 
be governed by [DL 123/2009], in particular articles 13 to 19." (cf. Article 20-A (3) to (5) of DL 123/2009). 
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they claim in return for access to and use of such infrastructure, which would result in 

an inevitable increase in costs (with an impact on competition), which would eventually 

be passed on to end-users of the electronic communications services. 

In light of the above, it should be concluded that according to the system laid down in 

DL 123/2009 – and in particular article 20-A – the legislator has sought to ensure that, 

irrespective of any doubts and conflicts that may arise regarding ownership of the 

suitable infrastructure, the right of access to the same by electronic communications 

undertakings is guaranteed on fair and reasonable terms, on equal terms, in a 

transparent and non-discriminatory manner, on the basis of cost-oriented remuneration 

conditions in accordance with article 19 of the same law (cf. article 13 (2) of DL 

123/2009). 

Preliminary analysis of the documentation submitted to support the request for 

intervention found that the Applicant had not attached any evidence showing that it had 

concluded with MEO a contract enabling it to use the suitable infrastructure that IP and 

IP Telecom intend to include in Annex I to the contract to be concluded. 

However, it follows that after analysis and consideration of that submitted by IP Telecom, 

as replicated above in point 5.3, it cannot fail to be effectively concluded that the 

provisions of the above-mentioned article 20-A (1) do not in fact produce the solution of 

the dispute between Fibroglobal and IP Telecom concerning the conditions of access to 

and use of the [BCI]            ...[ECI] routes for which the Applicant wants the conditions 

set out in the ORIP-CTR to apply.  

In actual fact, this rule enshrines and governs the right of access to suitable 

infrastructure which are the subject of a dispute as to their ownership, establishing a 

specific scheme in these cases which necessarily removes them from the scope of the 

contract at issue in the dispute between Fibroglobal and IP Telecom and which has as 

its object the remuneration due for the access to and use of the [BCI]       [ECI] routes 

for which there is no dispute relating to ownership. In effect, the Applicant already uses 

these routes with the agreement and knowledge of IP Telecom and on payment of what 

was due under the Technical Channel in Roads Handbook.  

Article 20-A is relevant to prevent IP and IP Telecom from impeding Fibroglobal, or any 

other electronic communications undertaking, from using suitable infrastructure for 

which ownership is the subject of a conflict, where access to and use of such 

infrastructure has already been contractually agreed with an entity which has sent the 
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information provided for in article 17 of DL 123/2009 or with an entity which presents 

itself as the holder or owner of such infrastructure and exercises its powers of 

possession over the same. 

In effect, the provisions of article 20-A will be relevant in order to prevent IP and IP 

Telecom from obstructing the use by Fibroglobal of the routes that the access to and 

use of this undertaking claims to have contracted under the RDAO, on the understanding 

that this contracting is demonstrated. If such a demonstration does not occur, IP and IP 

Telecom will be able to exercise the powers of possession that they arrogate over these 

suitable infrastructures, but only over them.  

In relation to the [BCI]            [ECI] routes for which Fibroglobal claims the new ORIP-

CTR pricing should apply, neither party challenges nor questions that the access to and 

use of should be contracted with IP Telecom, since this is the entity that owns and is 

responsible for managing the same and, therefore, as is apparent from the above and 

has been set out in point 6.2.1, IP and IP Telecom cannot fail to apply the new ORIP-

CTR tariff in such cases. 

In short, it is concluded that in relation to the [BCI]         [ECI] routes for which the 

access to and use of Fibroglobal intends to contract with IP Telecom under the ORIP-

CTR, there are no grounds for applying the scheme provided for in article 20-A of DL 

123/2009, nor are there any reasons why, in return for access to and use of these 

suitable infrastructures, Fibroglobal should not pay the remuneration provided for in the 

ORIP-CTR tariff. 

6.2.3. Application of the current version of the ORIP-CTR to the [BCI]             [ECI] 
routes used by Fibroglobal, with retroactive effect 2017 

In point 16 of the application which the Applicant sent to ANACOM, the Applicant claims, 

but does not demonstrate, that it requested the application of the tariff conditions of 

ORIP-CTR following the publication of the same and of RCM 162/2017. 

Also in relation to this part of the application, the Applicant was notified to send proof of 

what it claimed, so that ANACOM might have the necessary information at the time of 

its analysis and decision. 
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Without prejudice to the above-stated, it is maintained as mentioned in point 6.2.1 above 

that IP Telecom should apply to the [BCI]       [ECI] routes, in use by Fibroglobal and for 

which there is no issue regarding their ownership, the existing ORIP-CTR tariff. 

In effect, the non-application to Fibroglobal of the access and use conditions provided 

for in the ORIP-CTR results in discrimination against this undertaking compared with 

other electronic communications undertakings that request and contract under this offer 

access to and the use of the suitable infrastructure managed by IP Telecom, which 

contravenes article 13 (2) of DL 123/2009. No reason or justification is identified as to 

why IP Telecom should not uniformly apply to all undertakings the conditions governing 

access to and the use of the technical channel in roads. 

A different issue is whether the powers conferred on ANACOM allow it to decide on the 

application of the ORIP-CTR with effects relating to 2017 as requested by Fibroglobal. 

The retroactive effectiveness of administrative acts – in this case, the act that decides 

this dispute – follows the regime laid down in the Code of Administrative Procedure 

(CAP)22. 

Under the existing framework, administrative acts are only effective from the date on 

which they are carried out and are only allowed to be retroactive in specific situations. 

See article 156 of the CAP in this respect. 

It follows from the identified article that, with the exception of acts which merely interpret 

earlier acts or acts to which the law gives retroactive effect, the author of the 

administrative act may only assign retroactive effect to it in situations which are 

specifically identified in the various points of paragraph 2 of this provision.  

In view of the characteristics of the case in question, it is necessary to assess in 

particular the applicability of points (a) and (d) of the abovementioned legal provision, 

namely: 

"(a) When retroactivity is favourable to the interested parties and does 
not injure the legally protected rights or interests of third parties, 
provided that on the date to which the effectiveness of the act is 

                                                           
22 Decree-Law no. 4/2015 of 7 January. 
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intended to be made retroactive, the assumptions justifying the effects 
to be achieved already existed" (article 156 (2)(a) of the CAP). 

The interested parties in this case, for the purpose of the CAP,23 should be Fibroglobal, 

IP Telecom, and IP.  

A decision by ANACOM to impose the retroactive application of the ORIP-CTR tariff 

clearly constitutes an administrative act that is unfavourable to IP Telecom and IP. Thus, 

one of the requirements for the application of article 156 (2)(a) of the CAP is not met. 

"(d) When the law permits or imposes it" (article 156 (2)(d) of the CAP) 

Article 19 (7)(b) of DL 123/2009 provides that, in the event of a dispute over the specific 

conditions applicable, including the price and the conditions for payment thereof, 

"ANACOM shall decide in accordance with the provisions of this Decree-Law and, in the 

absence of any other criterion, it shall consider the conditions normally laid down in the 

other offers of access to infrastructure or the conditions established in offers regulated 

by that decree-law". 

Although DL 123/2009 imposes on the entities in its article 2 a set of obligations that 

must be met in order to guarantee the right of access to and use of suitable 

infrastructure, it neither allows nor gives ANACOM the power to grant retroactive 

effectiveness for decisions it takes in this field, as is the case, for example, in the scheme 

set by the LEC, in relation to changes to reference offers for the access or 

interconnection of operators subject to non-discrimination obligations in the context of 

market analysis [cf. article 68 (3)(a) of the LEC].  

In this context and considering that none of the situations referred to in article 156 (2)(b) 

and (c) of the CAP have occurred24, it follows that ANACOM cannot, in the dispute 

under review, give any retroactive effect to its decision. Without prejudice to the above, 

Fibroglobal is not prevented from having recourse to the bodies legally entitled to 

examine and decide on a possible credit claim arising from the application of the ORIP-

CTR tariff as it requests.  

                                                           
23 Having regard to article 68 (1) of the CAP. 
24 "(b) When decisions repealing administrative acts taken by the bodies or agents who have performed such 
administrative acts are at issue, following a complaint or a hierarchical appeal; (c) When it is due in order to comply 
with duties, charges, burdens or obligations arising in the past, in particular in the enforcement of court decisions 
or following administrative annulment, and does not involve the imposition of duties, the levying of penalties, or the 
restriction of legally protected rights or interests.” (article 156 (2)(b) and (c) of the CAP). 
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7. Draft decision - Hearing of interested parties 

Having analysed and considered the various facts and arguments put forward by the parties 

to these proceedings, the Board of Directors of ANACOM, in its resolution of 1 August 2019, 

approved the draft decision of the present dispute concerning the application of the access 

tariff to the infrastructure and services of the technical channel in roads. 

The draft decision has been submitted to the prior hearing of the interested parties in 

accordance with articles 121 and 122 of the Code of Administrative Procedure, and a period 

of 15 working days has been set for Fibroglobal, IP, and IP Telecom to comment in writing, if 

they so wish. 

The draft decision was also sent to AMT so that, in accordance with article 19 (8) of DL 

123/2009, that Authority might give its opinion within the maximum non-extensible period of 

15 days. In view of the powers conferred on it by article 15 (6) of the Roads Statute of the 

National Road Network, approved by Law no. 34/2015 of 27 April, ANACOM also notified IMT 

of the draft decision. 

On 23 August 2019, within the established deadline, comments by Fibroglobal25, IP26 and IP 

Telecom27 were received by ANACOM. 

The opinion of AMT28 was sent and received by this Authority on 28 August 2019, after the 

expiry of the deadline set for that purpose. 

IMT did not send any communication to ANACOM following the official letter sent to it to inform 

it of the draft decision. 

Following the prior hearing, a report was drawn up summarising the positions expressed on 

the draft decision and ANACOM's understanding of them. This report forms an integral part of 

this decision and constitutes, together with the above analysis, the basis for this decision. 

As no facts and arguments put forward gave good reason for changing the draft decision 

adopted on 1 August 2019, it was therefore concluded, in relation to IP Telecom presenting 

the requirement to include infrastructure in Annex I of the contract for which access and use 

was not requested29, that it is important to clarify, in point 2 of this decision, that the application 

                                                           
25 Registered in ANACOM under no. 2019220294. 
26 Letter with reference 2511512/007. 
27 Letter with reference 2510844-007. 
28 Sent by official letter of that Authority with reference no. 4304-CA/2019 of 28/08/2019. 
29 Since they will be used according to a contract concluded under the RDAO 
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of the ORIP-CTR tariff cannot be made conditional on contracting a larger body of suitable 

infrastructure other than that which Fibroglobal actually wants to contract from IP Telecom. 

Thus, the contract to be concluded or its annexes cannot include, even without attached 

measures, the identification or mere mention of suitable infrastructure being used under 

another contractual relationship. 

8. Decision 

Having considered the elements received and the legal provisions applicable to the case under 

consideration, pursuing the duties provided for in article 8 (1)(b) and (g) of the Statutes, 

approved by Decree-Law no. 39/2015 of 16 March, and exercising the powers conferred by 

article 19 (7) of Decree-Law no. 123/2009 of 21 May, the Board of Directors of ANACOM 

under article 26 (1)(q) of the Statutes, decides: 

1. That IP Telecom, S.A., and Infraestruturas de Portugal, S.A., as the entities responsible 

for the operation of the Technical Channel in Roads (CTR), shall apply for access to and 

the use of the suitable infrastructure of the [BCI]    ...[ECI] routes identified by Fibroglobal 

– Comunicações Electrónicas S.A. in the application to sign up for the ORIP-CTR sent 

to IP Telecom, S.A. on 07/05/2018, the tariff set by the ORIP-CTR, from 5 February 

2019. 

2. That Infraestruturas de Portugal, S.A. and IP Telecom, S.A., cannot make the 

application of the tariffs identified in the previous point conditional on the contracting of 

a larger set of routes, besides those that Fibroglobal - Comunicações Electrónicas S.A. 

effectively wants to contract from IP Telecom, S.A. Therefore, it cannot be demanded 

that the contract to be concluded or its annexes include, even without attached 

measures, the identification or mere mention of suitable infrastructure being used under 

another contractual relationship. 

3. Make this Decision known to the Mobility and Transport Authority and to Instituto da 

Mobilidade e dos Transportes, I.P. 

 

Lisbon, 31 October 2019. 
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