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Report on the application of articles 3 and 4 of Regulation (EU) 

2015/2120 of the European Parliament and of the Council of 25 

November 2015 

- April 2016 - April 2017 – 

 

A. Regulatory framework 

1. Regulation (EU) no. 2015/2120 of the European Parliament and of the Council of 25 

November 20151, laying down measures concerning open internet access and 

amending Directive 2002/22/EC on universal service and users' rights relating to 

electronic communications networks and services and amending Regulation (EU) no. 

531/2012 on roaming on public mobile communications networks within the Union ("TSM 

Regulation"), sets out that "National regulatory authorities shall closely monitor and 

ensure compliance with Articles 3 and 4, and shall promote the continued availability of 

non-discriminatory internet access services at levels of quality that reflect advances in 

technology. For those purposes, national regulatory authorities may impose 

requirements concerning technical characteristics, minimum quality of service 

requirements and other appropriate and necessary measures on one or more providers 

of electronic communications to the public, including providers of internet access 

services" (article 5, paragraph 1). 

2. The aim of the TSM Regulation is to establish common rules which safeguard equal and 

non-discriminatory treatment of traffic in the provision of internet access services ("IAS") 

and related end-users' rights; it aims to protect end-users and simultaneously to 

guarantee the continued functioning of the Internet ecosystem as an engine of 

innovation (article 1 and recital 1). 

3. To this end, Article 3 of the Regulation highlights the right of end-users to access 

"information and content, use and provide applications and services, and use terminal 

equipment of their choice, irrespective of the end-user's or provider's location or the 

location, origin or destination of the information, content, application or service, via their 

internet access service" (article 3, paragraph 1), whereby commercial and technical 

agreements between internet access services providers shall not limit the exercise of 

these stipulated rights of end-users (article 3, paragraph 2). In this sense, internet 

access service providers (ISP) are required to treat all traffic equally, when providing 

internet access services, without discrimination, restriction or interference, and 

irrespective of the sender and receiver, the content accessed or distributed, the 

applications or services used or provided, or the terminal equipment used. This does not 

prevent providers from implementing reasonable traffic management measures, 

                                                           
1 Available at  https://www.anacom.pt/render.jsp?contentId=1373317&languageId=1. 

https://www.anacom.pt/render.jsp?contentId=1373317&languageId=1
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provided that these measures: i) are based on objective technical criteria; ii) do not 

monitor specific content; iii) are maintained for no longer than necessary and (iv) remain 

transparent, non-discriminatory and proportionate (article 3, paragraph 3). Paragraph 4 

of article 3 further stipulates that the processing of personal data in respect of any traffic 

management measure is prohibited except where necessary and proportionate. 

4. The TSM Regulation also sets out that providers of electronic communications services 

to the public (including providers of internet access services, and providers of content, 

applications and services) shall be free to offer services (specialised services) other than 

internet access services which are optimised for specific content, applications or 

services, where the optimisation is necessary in order to meet requirements of the 

content, applications or services for a specific level of quality. Such services may be 

offered only if the network capacity is sufficient to provide them in addition to any internet 

access services provided. Such services shall not be usable or offered as a replacement 

for internet access services, and shall not be to the detriment of the availability or general 

quality of internet access services for end-users (article 3, paragraph 5).  

5. Article 4 of the TSM Regulation establishes transparency measures for ensuring open 

internet access, specifying (paragraph 1) the minimum information which providers of 

internet access services are required to include in contracts. This information must also 

be published, including: (i) information on how traffic management measures applied by 

the provider of services could impact on the quality of the internet access services, on 

the privacy of end-users and on the protection of their personal data; (ii) a clear and 

comprehensible explanation on the speeds associated with the internet access service 

in the case of fixed networks, or estimates in the case of mobile networks, and how 

significant deviations from advertised download and upload speeds could impact 

exercise of the end-users' rights and (iii) the remedies available to users in accordance 

with national law in the event of any continuous or regularly recurring discrepancy 

between the actual performance of the internet access service and the specifications of 

their contract. 

6. Paragraph 2 of this same article further stipulates that providers of internet access 

services shall put in place transparent, simple and efficient procedures to address 

complaints from end-users relating to the rights and obligations as under the TSM 

Regulation. These requirements, as well as those referred to in the previous paragraph, 

are in addition to those provided for in Directive 2002/22/EC (Universal Service 

Directive)2 and shall not prevent Member States from maintaining or introducing 

additional monitoring, information and transparency requirements, which comply with 

                                                           

2 Directive 2002/22/EC  of the European Parliament and of the Council of 07 March 2002 on universal service and 
users' rights relating to electronic communications networks and services (available at  
https://www.anacom.pt/render.jsp?contentId=985479&languageId=1) as amended by Directive 2009/136/EC of 
the European Parliament and of the Council of 25 November 2009 -.  
https://www.anacom.pt/render.jsp?contentId=1011384&languageId=1. 

https://www.anacom.pt/render.jsp?contentId=985479&languageId=1
https://www.anacom.pt/render.jsp?contentId=1011384&languageId=1


 

Public version 5 

 

the TSM Regulation and the provisions of Directives 2002/21/EC (Framework Directive)3 

and the Universal Service Directive (paragraph 3 of article 4). 

7. The TSM Regulation also sets out that, for contracts concluded or renewed as from 29 

November 2015, any significant discrepancy (continuous or regularly recurring) between 

the actual performance of the internet access service and the performance indicated by 

the provider of internet access services in contracts which include the internet access 

service, and where the relevant facts are established by a monitoring mechanism 

certified by the national regulatory authority (NRA), this shall be deemed as constituting 

a non-conformity of performance for the purposes of triggering the remedies available 

to the consumer in accordance with national law (paragraph 4 of article 4). 

8. In accordance with paragraph 1 of article 5 of the same Regulation, national regulatory 

authorities shall closely monitor and ensure compliance with articles 3 and 4 of the TSM 

Regulation, and may impose requirements concerning technical characteristics, 

minimum quality of service requirements and other appropriate and necessary 

measures on one or more providers of electronic communications to the public, including 

providers of internet access services. In this respect (and under paragraph 2 of this 

article), national regulatory authorities may request information which is relevant to these 

obligations.  

9. The TSM Regulation further establishes the obligation of the Body of European 

Regulators for Electronic Communications ("BEREC") to issue guidelines for the 

implementation of the obligations of national regulatory authorities under this Regulation. 

In compliance with this provision, on 30 August 2016, BEREC approved and published 

the "BEREC Guidelines on the implementation by National Regulators of European Net 

Neutrality Rules"4 ("BEREC Guidelines"). The BEREC Guidelines, which national 

regulatory authorities are required to take into utmost account, are designed to provide 

guidance on the implementation of the obligations which stem from the TSM Regulation, 

including the obligations to closely monitor and ensure compliance with the rules which 

govern the conduct of providers of internet access services and which safeguard equal 

and non-discriminatory treatment of traffic in the provision of internet access services 

and related end-users rights as laid down in articles 3 and 4 of the TSM Regulation. It is 

also the objective of these Guidelines to contribute to regulatory certainty for 

stakeholders. 

10. Article 5 also stipulates that national regulatory authorities shall publish reports on an 

                                                           

3  Directive 2002/21/EC of the European Parliament and of the Council of 7  March 2002 on a common regulatory 
framework for electronic communications networks and services, available at  
https://www.anacom.pt/render.jsp?contentId=985499&languageId=1, as amended by Directive 2009/140/EC of 
the European Parliament and of the Council of 25 November 2009 - 
https://www.anacom.pt/render.jsp?contentId=1011429&languageId=1, and subsequently rectified on 10 
September 2013 - https://www.anacom.pt/render.jsp?contentId=1174144&languageId=1. 

4  Document BoR(16)127 of 30 August 2016, available at  
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/6160-
berec-guidelines-on-the-implementation-by-national-regulators-of-european-net-neutrality-rules. 

https://www.anacom.pt/render.jsp?contentId=985499&languageId=1
https://www.anacom.pt/render.jsp?contentId=1011429&languageId=1
https://www.anacom.pt/render.jsp?contentId=1174144&languageId=1
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/6160-berec-guidelines-on-the-implementation-by-national-regulators-of-european-net-neutrality-rules
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/guidelines/6160-berec-guidelines-on-the-implementation-by-national-regulators-of-european-net-neutrality-rules
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annual basis on their monitoring and findings, and present those reports to the 

Commission and to BEREC. According to the BEREC Guidelines, the first report is to 

be provided by 30th June 2017, covering the period from 30th April 2016 to 30th April 

2017 (the first 12 months following application of the provisions). 

11. In this respect, the present document constitutes the report referred to in the previous 

paragraph, setting out the conditions associated with internet access services and the 

activities undertaken by Autoridade Nacional de Comunicações (ANACOM) within the 

context of the Regulation. 

12. In accordance with the Guidelines (See Guideline 183), BEREC recommends that 

national regulatory authorities should include at least the following sections in their 

annual reports:  

a. Description of the general situation regarding compliance with the Regulation; 

b. Description of the monitoring activities carried out by the NRA; 

c. The number and types of complaints and infringements related to the 

Regulation;  

d. Main results of surveys conducted in relation to supervising and enforcing the 

Regulation; 

e. Main results and values retrieved from technical measurements and 

evaluations conducted in relation to supervising and enforcing the Regulation; 

f. An assessment of the continued availability of non-discriminatory IAS at levels 

of quality that reflect advances in technology;  

g. Measures adopted/applied by the NRA pursuant to paragraph 1 of article 5. 

13. Th structure followed by this report is in line with the one recommended. 

B. Supervision and application of the TSM Regulation in Portugal 

14. This section examines implementation of the TSM Regulation during the period from 30 

April 2016 to 30 April 2017, in particular as regards the monitoring/supervision carried 

out by ANACOM and characterisation of the Portuguese market with regard to 

developments occurring during the period being reported, in terms of net neutrality. 

B.1. Description of the general situation in Portugal as regards compliance with the 

TSM Regulation 

15. In general, the information compiled has given no indication of situations of non-
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compliance with the provisions of the TSM Regulation in the period being reported, in 

particular as under the regime set out in article 3 of the Regulation. Nevertheless, a 

number of issues are still being examined in more detail, such as regards zero-rating or 

equivalent offers. The inadequacy of the information currently available may require 

additional requests for clarification to be issued, to enable a clear conclusion as to 

compliance with the TSM Regulation. In the case of highly complex matters requiring 

verification of multiple aspects, analysis is necessarily time-consuming, and in many 

cases, this is a process that remains ongoing. Meanwhile, ANACOM remains committed 

to ensuring proper implementation of the TSM Regulation and to ensuring that relevant 

information on compliance with the Regulation is conveyed to the European Commission 

(EC). 

16. As regards the provisions of article 4 of the TSM Regulation, some improvements are 

needed in terms of the transparency of information transmitted to end-users. 

17. The exercise of supervision associated with implementation of the TSM Regulation is a 

complex process which entails consideration of a significant range of different factors, 

with necessary adaptation to the circumstances of the market and its rapid evolution, in 

particular as regards the characteristics of ISP offers and services. In this context, the 

following supervisory activities carried out by ANACOM to date are particularly 

important; some of these activities result from the circumstances explained in the 

following section, in light of the information reported by ISP: 

a. With regard to the commercial practices of zero-rating and other practices 

which may be somewhat comparable, the ISP indicated that the selection of 

the applications/services made available in this context is based, in particular, 

on the results of market studies on user preferences as well as on the intention 

to offer customer support services; Most ISP also indicated that all traffic was 

dealt with equally, specifically without discrimination according to the content 

accessed or distributed, or the applications or services used or provided. In any 

case, there is a need for further clarification on certain particular aspects 

associated with offers comprising the zero-rating category, in particular as 

regards the treatment given to traffic from applications/content included in zero-

rating practices in situations where the traffic included in the general 

cap/plafond of the retail offer is depleted. in order that compliance with the TSM 

Regulation may be ascertained.  

b. With regard to traffic management practices, it was found, from the responses 

sent to ANACOM, that most of the providers identify practices of some 

similarity, focused on objectives of ensuring good network performance or 

compliance with legal provisions, without any clearly identified measures to 

block, slow down, modify, restrict, degrade, discriminate and interfere within 

specific traffic categories. It is also noted that the traffic measures implemented 

do not involve the processing of personal data, notwithstanding specific 

situations related to compliance with orders issued by competent authorities 
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and the resolution of security problems. As such, this indicates that the 

measures in question are generally compatible with the reasonable traffic 

management measures provided for in the TSM Regulation. 

c. As regards specialised services, most ISP indicate that they offer services as 

part of their commercial offer which they consider to be specialised services, in 

particular voice over internet protocol ("VoIP") and television over Internet 

protocol ("IPTV") services, noting that the impact of their availability is not 

sufficient to cause degradation to the overall quality of the IAS; these services 

are therefore, in principle, in line with the provisions of the TSM Regulation.  

d. With regard to the quality of the services provided, it is noted that the ISP 

present different ways of determining the quality of service indicators contained 

in contracts; in some cases, these are based more on theoretical values and in 

other cases on actual measurements. It was also noted that different 

approaches have been adopted in terms of the methodology and systems used 

to determine indicators of quality of service in the case of the fixed network. 

e. As far as information available to end-users is concerned, it is noted that, in 

general, most providers present detailed information on the conditions 

associated with their offers, although some specific points have been identified 

which need to be made more visible on provider websites and which require 

additional detail to ensure provision of full information on the conditions of use 

associated with their offers, in particular as regards traffic counting and control 

mechanisms, speeds and the impact of their traffic management measures; 

there are also some specific situations where inconsistencies have been 

detected between some of the information sent by providers to ANACOM and 

the information which is made available on their websites, and even between 

different pages of the websites themselves. 

f. In the specific case of contractual information, it was found generally that ISP 

have made an effort to ensure the availability of information on the contractual 

conditions they use in their relationship with customers, and it is found that 

most providers have sought to reflect the provisions of paragraph 1 of article 4 

of the TSM Regulation.  

g. As regards the existence of complaints associated with possible occurrences 

of non-compliance with the TSM Regulation, the current taxonomy used to 

classify complaints makes their assessment significantly more difficult, 

particularly in terms of the TSM Regulation framework. Nevertheless, 

according to information presented by the ISP, most complaints received 

appear to be related to access speeds. From the complaints received at 

ANACOM, the information in question does not indicate the existence of a 

significant number of complaints falling unequivocally within the framework of 

net neutrality.  
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B.2. ANACOM's monitoring and supervision activities 

18. In addition to making a number of requests for information, specifically focusing on the 

commercial offers of the ISP, made in 2016 and early 2017, and also examining the 

information made available by providers on their websites, on 20 March 2017, ANACOM 

sent a broad request for information to MEO - Serviços de Comunicações e Multimédia, 

S.A. (MEO), NOS Comunicações, S.A. and group companies (NOS Madeira 

Comunicações, S.A. and NOS Açores Comunicações, S.A.) (NOS), NOWO 

Communications, S.A. (NOWO), and VODAFONE PORTUGAL - Comunicações 

Pessoais, S.A. (VODAFONE). This request was formulated with a view to examining, in 

greater detail, how the Regulation is being implemented, and in particular to examine 

the characteristics of the Internet access offers of these providers and their traffic 

management practices, with regard to both fixed accesses broadband and mobile 

broadband access. 

19. The aim was to obtain information with as much detail as possible, in order to ascertain 

effective compliance with the provisions of the TSM Regulation and to assess whether 

intervention would be required in order to ensure compliance. The set of ISP chosen for 

this purpose jointly represent more than 98% of the market in terms of fixed accesses 

and mobile broadband IAS users. Although there are other undertakings which also 

provide the service in question, it was deemed that sending them such an extensive 

request for information would be disproportionate; nevertheless, information may be 

requested from these other ISP at a later date, as required, given that these providers 

are likewise bound by the provisions of the TSM Regulation.  

20. The request for information made to IAS providers in March 2017 was made considering 

the provisions of the TSM Regulation and the BEREC Guidelines, and sought to obtain 

detailed information in a number of areas where it was considered essential to make a 

proper analysis, at this stage, of the implementation of the TSM Regulation, specifically: 

a. Identification of agreements between ISP and content providers providing for 

preferential conditions; 

b. Availability of commercial offers with zero-rating or equivalent characteristics; 

c. Traffic management policy; 

d. Provision of specialised services;  

e. Provision of information on quality of service; and 

f. Information provided to end-users and customers and on complaint 

procedures. 

21. On 28 April 2017, following requests for an extension to the deadline for responding to 

the request for information, submitted by MEO and NOS (requests which were partially 
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accepted), responses were received from these providers. The essential points 

mentioned by the ISP in response to the request for information made to them by 

ANACOM are summarised below. In the following sections, the specifics of the 

information made available are set out in detail, and details given of the analysis 

performed. 

22. It is important in this context to report on some considerations presented by the four ISP 

questioned by ANACOM, bearing in mind the nature of these contributions. 

23. Two providers presented various criticisms of the TSM Regulation, highlighting the 

generic nature of the rules set out by the Regulation and their susceptibility to broad 

interpretation, noting in this respect that, in their opinion and in some respects, the 

BEREC Guidelines go beyond the concepts and rules laid down in the Regulation, and 

are therefore excessively intrusive. In general, these providers consider the TSM 

Regulation to be unsuitable, disproportionate and burdensome for the sector, 

highlighting the requirement that any intervention by ANACOM is strictly subject to the 

principle of proportionality; this must take into account the national context, which is 

marked by the existence of competition and by significant investments in the 

development of next generation networks, resulting in the availability of a range of 

broadband offers and in the absence of major issues in the area of network neutrality.  

24. The remaining providers did not submit any overall considerations regarding the issues 

associated with network neutrality and the implementation of the TSM Regulation, and 

chose to respond only to the specific questions that were posed. One of these providers 

also highlighted difficulties in obtaining some of the information requested. 

25. Regarding these considerations, it is important to emphasise that ANACOM takes note 

of them, but is obviously committed to complying with the TSM Regulation, given that 

ANACOM is institutionally responsible for its supervision, in view of BEREC's Guidelines 

(prepared in accordance with paragraph 3 of article 5 of the TSM Regulation), which it 

is required to take into utmost account. While acting within the limits of flexibility granted 

by these documents and taking the national context into account, ANACOM will continue 

to supervise compliance, intervening as and when necessary.  

26. In the following points of the present document, the specifics of the information provided 

by the providers are examined in greater detail, specifically addressing matters related 

to:  

a. Business practices of zero-rating and similar practices;  

b. Traffic management; 

c. Specialised services; 

d. Quality of service (specification of speed indicators); 
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e. Transparency (published information and contracts). 

B.2.1. Zero-rating and similar business practices 

27. One of the issues most highlighted in terms of implementing the TSM Regulation is 

related to business practices of zero-rating. In general, zero-rating is a business practice 

in which the consumption of data from specific content and/or a specific application or 

service (or a range of content/applications) is not counted for the purposes of the data 

volume cap/plafond associated with the offer subscribed to by the customer, and usually 

no charge is made for this (unlimited) traffic, hence “zero-rating”. 

28. While the TSM Regulation does not prohibit such practices outright, national regulatory 

authorities are called on to undertake case-by-case analysis in order to determine 

whether these practices, given their characteristics and nature, might lead to situations 

where end-users' choice is materially reduced in practice (recital 7). 

29. Some zero-rating practices are, however, explicitly contrary to the TSM Regulation, in 

particular as regards differentiated application of traffic management measures which 

impact the rights of end-users set out in the TSM Regulation, as under Article 3, which 

establishes, in particular, that ISP are required to treat all traffic equally, with exceptions 

only as clearly identified in the TSM Regulation. Accordingly, the Regulation explicitly 

prohibits zero-rating whereby traffic to content or applications is blocked or delayed after 

the cap/plafond of general traffic to content or applications is exceeded but where traffic 

to content or applications with zero-rating is still allowed as normal. 

30. Likewise according to BEREC Guidelines, the application of zero-rating to specific 

content/applications, or categories of applications, does not necessarily entail 

preventing the user from using other content or applications outside the scope of the 

zero-rating scheme. Nevertheless, the existence of this zero-rating scheme for some 

applications may create economic incentives that lead the user to opt for these specific 

applications over others; this could eventually lead to situations which impact the right 

of users to choose, particularly where tariffs have a reduced cap/plafond.  

31. The BEREC Guidelines further establish that, in ascertaining whether the conduct of ISP 

actually limits user rights, national regulatory authorities should take into account how 

commercial and technical conditions adopted by the ISP may restrict user choice, setting 

out that not all factors which affect that choice should be considered as limiting rights; 

as such, a detailed analysis of commercial and technical conditions of the offer may be 

in order, taking into account in particular:  

a. The general aims of the TSM Regulation and whether the relevant agreements 

and/or commercial practices circumvent these aims; 

b. The market positions of the ISP and Content and Application Providers (CAP) 

involved; 
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c. The effects on consumer and business customer end-user rights, including 

whether there is an effect on the range and diversity of content and applications 

which consumer end-users may use, whether the end-user is incentivised to 

use certain applications and whether the IAS subscription contains 

characteristics which materially reduce end-user choice; 

d. The effects on the rights of CAP (as end-users), entailing an assessment, inter 

alia, of: whether there is an effect on the range and diversity of content and 

applications which CAP provide; whether CAP are materially discouraged from 

entering the market or forced to leave the market, or whether there are other 

material harms to competition in the market concerned; and whether the 

continued functioning of the internet ecosystem as an engine of innovation is 

impacted, due, for example, to mechanisms of content/application selection 

and/or technical barriers for CAP to enter into agreements with ISP; 

e. The scale of the practice and the presence of alternatives. 

32. Under the BEREC Guidelines, the following considerations may also be taken into 

account: (i) any agreements or practices which have an effect similar to technical 

blocking of access; (ii) commercial practices which apply a higher price (or, to the 

contrary, a lower price or zero price) to the data associated with a specific application or 

class of applications are likely to limit the exercise of end-users' rights because of a 

disincentive (or, to the contrary, incentive) created to the use of certain 

content/applications, or the development of new content/applications; (iii) price 

differentiation between individual applications within a category has an impact on 

competition between providers in that class, and may undermine Internet innovation. 

33. As illustrated in the paragraphs above, the BEREC Guidelines establish the need for a 

comprehensive analysis that takes into account a range of factors, in order to assess 

the impact of zero-rating on end-user rights, as well as price differentiation practices 

(which do not necessarily constitute zero-rating).  

34. In short, the regulatory framework sets out zero-rating practices, in particular, as a 

means of impacting the exercise of users' rights, but does not exclude the need to 

evaluate other types of practices with similar characteristics; as such, it is necessary to 

assess their impact and assess whether there are circumstances which justify 

prohibiting them. 

35. In view of the above, and in the framework of the monitoring and supervision activities 

which ANACOM performs in accordance with the provisions of the TSM Regulation, 

ANACOM took, and continues to take, the BEREC Guidelines into utmost account in 

assessing zero-rating practices and other similar practices. 

36. In this context, in 2016, following a request from the European Commission on zero-

rating practices in the mobile broadband markets, ANACOM asked those ISP with 

greater market presence (MEO, NOS and VODAFONE) to respond to a questionnaire 
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on the subject. It should be noted that in this context, the classification of some offers as 

zero-rating was made by the providers themselves. However, in the European 

Commission’s own request and ANACOM’s questionnaire, zero-rating is defined as a 

practice in which a zero price is applied for data consumption associated with an 

application or class of applications (for example IPTV/video-streaming or services such 

as Spotify, YouTube, Facebook, Twitter or WhatsApp), and therefore, data which is 

consumed using these applications is not counted for the purposes of the cap/plafond 

of data generally contracted by a mobile services subscriber.  

37. In light of the information compiled in this questionnaire, some zero-rating practices were 

identified by the providers themselves, whereby ANACOM continues to supervise this 

matter, seeking to assess the evolution of these practices and to assess whether there 

is any call for intervention.  

38. In the framework of the market oversight procedure, specifically on zero-rating practices, 

a new request for information was sent to the same set of ISP on 07 February 2017, 

requesting an update of the information sent previously. Following this request, one of 

the ISP updated the information previously submitted.  

39. In response to this request for information, and according to their own criteria, the 

providers identified some of the offers which they were marketing at that time as falling 

within the category of zero-rating, regardless of whether or not they have established 

traffic limits.  

40. Also in the broad request for information sent on 20 March 2017, the ISP (the three 

previously mentioned and NOWO) were asked to identify the commercial offers of 

Internet access available and to set out the basis for the commercial and/or technical 

conditions applied (specifically involving zero-rating practices); they were also asked to 

identify the applications and content to which these offers relate, including the criteria 

governing the selection of applications for the purpose of not counting the established 

maximum traffic volume. In this context, information was requested on the mobile IAS 

offers (involving specific services for access cards and modems and for access via 

mobile phones /smartphones), on fixed IAS offers and on IAS offers (fixed and/or mobile) 

incorporated into bundles of services. 

41. The information reported by providers about content and applications covered by zero-

rating practices did not change significantly from the information indicated in response 

to previous requests.  

42. Specifically, the following types of practices (present in some tariff plans) adopted by 

this set of ISP are reported:  

a. Provision (free of charge and not subject to traffic limits) of applications/content 

from the ISP itself, related to provision of its own services and involving 

customer support systems, online technical assistance, online stores, tariff 

management, data traffic management and acquisition of the provider's 
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services; 

b. Provision (free of charge and not subject to traffic limits) of various "over the 

top" (OTT) applications in the same offer (Facebook, Instagram, Snapchat, 

Facebook Messenger, WhatsApp, Skype, iMessage, FaceTime, Viber, 

Blackberry Messenger); 

c. Provision of the ISP's own applications content for the purposes of file hosting, 

synchronizing and sharing and for the purposes of terrestrial navigation, free of 

charge and not subject to traffic limits (even while file-sharing applications may 

have a traffic limit applicable to upload files); 

d. Availability of multiple OTT applications in the same offer (YouTube and Twitch 

or YouTube and Spotify, or also Facebook, Instagram, Snapchat, Facebook 

Messenger, WhatsApp, Skype, iMessage, FaceTime, Viber, Pokemon Go, and 

others), free of charge but subject to a traffic limit (5GB for the first two sets of 

applications and from 10GB to 15GB for the third set); 

e. Provision of the ISP's own applications involving music-streaming, live 

television and/or electronic payment processing, upon payment of a 

subscription or payment per content/time/use, not subject to traffic limits; 

f. Provision of various OTT applications as a set, aggregating similar content (e.g. 

messaging applications, social networking applications, video applications, 

music applications and email applications, and file hosting) upon payment of a 

subscription and subject to a traffic limit for each set of applications (limit of 

10GB). This offer was not mentioned by the ISP which provided it in response 

to the request for information, since it was not made available until after the 

period covered by the response to the questionnaire. 

43. It should be noted that, in principle, none of the above cases involves provision of a sub-

internet service - understood as a service which restricts access to services or 

applications or enables access to only a pre-defined set of content/applications - since, 

in all situations, these offers are not made available unless the customer already has an 

IAS offer that gives access to any and all content. 

44. The practices referred to above are available only in tariffs of the mobile IAS (involving 

both the service provided for cards and modems, and the service provided for mobile 

phone/smartphone Internet access), on a stand-alone basis or included in bundles of 

services (incorporating, for example, subscription television services and the telephone 

service at a fixed location), with both pre-paid and post-paid tariffs. 

45. In the case of IAS at a fixed location, these practices are not applied; this may normally 

be explained by the fact that, in the case of Internet access at a fixed location, tariffs 

have no traffic limits. 
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46. As regards the type of tariffs in which the practices referred to in section Specifically, the 

following types of practices (present in some tariff plans) adopted by this set of ISP are 

reported:  are applied, these are prevalent in so-called "tribal" tariffs, specifically 

designed for young people under 25 years of age. 

47. There are several types of practice that can be classified as zero-rating, while others, 

although not involving the availability of content/applications on a purely free-of-charge 

basis, also warrant explicit mention in this context. As such, several types of practices 

are identified which involve offers made available in addition to a tariff that includes a 

cap/plafond for the IAS: 

a. practices providing free access to specific applications and/or content without 

any traffic limit (these may be considered as pure zero-rating) or with a limit 

which is higher than cap/plafond of the basic tariff; and 

b. practices allowing the user to subscribe to specific applications and/or content 

with a price (not zero) associated with the traffic which is different to the prices 

established for the base offer, and subject to a traffic limit or without limit.  

48. It is evident from the above that reflection is needed on the Regulation's application to 

these various types of practice, identifying in particular the need to establish whether the 

offers which are strictly zero-rating and similar offers can be classified in a single set, 

and whether they may or even should be submitted to the same type of assessment. It 

should be noted that such similar offers have associated particularities which 

differentiate them from strict zero-rating offers; in particular, insofar as these similar 

offers require a specific subscription associated with payment (usually a regular 

payment) and, taking into account the associated costs and traffic limits, their 

consequent provision to a (likely limited) set of subscribers (rather than immediate 

application to all customers). However, in certain circumstances where prices charged 

are very low or the traffic limits established are very high, similar offers may have effects 

which are close to or equal to the effects of pure zero-rating offers. 

49. In this context, it will be necessary to gauge the extent to which similar offers encompass 

the same type of differentiated treatment of content/applications in terms of pricing 

and/or volume of traffic, having an effect equivalent to zero-rating.  

50. As regards the criteria adopted by the ISP in their selection of the applications and 

contents incorporated into zero-rating offers and similar offers, two providers indicate 

that these criteria have been designed with the target audience of these offers in mind 

(young people), with selection of the most popular offers and those corresponding to the 

preferences expressed by the users belonging to this market segment. One of the 

providers also reported that they had no links or commercial relations with the end-

owners of the applications concerned (with the exception of the applications developed 

by the provider itself).  

51. In the case of customer support services, where the traffic associated with access and 
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use is not counted for the purpose of determining the volume of traffic allowed under the 

customer's data plan, providers justify such offers in view of the very nature of the 

services provided.  

52. A single provider referred to the existence of some partnerships with CAP, with a view 

to making services available to end-users at lower cost.  

53. The majority of ISP also indicated that all traffic was treated equally, specifically treated 

without discrimination according to the content accessed or distributed, or the 

applications or services used or provided, and the approaches most commonly referred 

to by providers for treating data consumption in excess of defined plafonds entail barring 

access, charging for the additional use of traffic according to the tariff defined for 

consumption beyond the plafond or to limit access speeds. 

54. Nevertheless, some of the available information on this matter is incomplete and 

unclear, calling for more specifics with regard to the treatment given to the traffic of 

applications/content included in zero-rating practices or comparable practices when the 

traffic included in the retail offer's general cap/plafond is exceeded. Specifically, it is 

necessary to ascertain that there is no discriminatory treatment given to a section of the 

traffic, in particular by favouring traffic carried under zero-rating offers; this question will 

need to be assessed in more detail by ANACOM following requests for further 

clarification on the subject and in the context of market oversight. 

55. Analysis of zero-rating offers and similar offers remains ongoing, specifically in terms of 

assessing their impact on the choices which are available to users, and whether or not 

they are limited or made subject to significant conditions detrimental to the users 

themselves. In this context, it is also being assessed whether the offers in question have 

any impact on the level of competition between CAP and whether they are likely to affect 

Internet innovation, as well as whether there is some distortion of competition between 

ISP as may affect the freedom and diversity of end-user choice. 

56. Notwithstanding a lack of detail in the information provided by the ISP as regards the 

criteria underlying the availability of zero-rating offers and similar offers, some reported, 

as already mentioned above, that the selection of applications and services was 

designed to respond to the needs and wishes of the users, specifically younger users; 

and one ISP referred to market studies that will be public and specialist, but which it did 

not identify. On the other hand, it should be noted that some of the zero-rating offers 

were given to the provision of customer support services, including the possibility of 

acquiring plafonds with additional traffic when existing traffic limits are exceeded, the 

possibility of subscribing to various services, presenting complaints or dealing with 

various matters such as those relating to the billing of subscribed services. Other zero-

rating or similar offers involve provision which encompasses various applications of the 

same type, including some that compete with each other and with different content 

owners. In such situations, the principal concerns associated with choices of users may 

be materially or somewhat limited to concerns about distortions in competition between 
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different CAP. 

57. However, other offers may raise more concerns, particularly when they involve a single 

application, or an application that is developed by the ISP itself. 

58. Notwithstanding the above, only a more detailed analysis, to be developed in due 

course, will make it possible to reach definitive conclusions on all zero-rating offers 

available and those that are in some way similar. To this purpose, a number of aspects 

should be taken into consideration, including as regards any content which may be 

favoured or impaired, as regards the conditions of access to such content, possible 

effects on pricing, and also as regards traffic consumption and the needs/interests of 

users and complaints, the impact on innovation and customer loyalty. In short, it is a 

question of analysing the various interests that may be involved in the provision of zero-

rating offers and similar offers and to assess the extent to which they have a significant 

and detrimental impact on the exercise of end-user rights in accessing, distributing, 

using and supplying information, content and applications. 

B.2.2. Traffic management 

59. With regard to traffic management practices, what is at stake is the obligation imposed 

by the TSM Regulation under paragraph 3 of article 3 and explained in the BEREC 

Guidelines, that ISP treat traffic equally, without discrimination, restriction or 

interference, and irrespective of the sender and receiver, the content, the applications 

or services, or the terminal equipment used. This obligation shall not preclude the 

possible application of reasonable traffic management measures, supported by 

objective technical criteria, but which may not be aimed at controlling specific content. 

The TSM Regulation (paragraph 4 of the same article) also stipulates that processing of 

personal data is permitted only if such processing is necessary and proportionate. 

60. When questioned about traffic management practices, in the context of the request for 

information dated 20 March 2017, most ISP identify somewhat similar practices, 

reporting that any measures adopted in terms of traffic management are designed, in 

particular, to ensure the good performance of the network or compliance with legal 

provisions. 

61. The providers refer to the use of management and traffic processing platforms (in some 

cases identified, in other cases only with identification of the respective supplier or 

applicable standard) but do not specify how they are programmed. 

62. In general, there is a lack of clear and detailed information on the techniques used, 

especially in prioritising traffic and in identifying the traffic categories considered in the 

light of specific quality of service requirements. 

63. More specifically on the information transmitted in particular by each provider, reference 

is made to the following paragraphs. 
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64. One of the providers indicated [Start of Confidential Information - SCI]  

 

 

 

[End of Confidential Information - ECI]. 

65. Another provider stated in its response [SCI]  

 

 

 

 [ECI]. 

66. Another provider reported [SCI]  

 

 

 [ECI]. 

67. Another provider indicated [SCI]  

 

 

 [ECI]. 

68. From the information provided by the majority of ISP [SCI]  

 

 

 

 

 

[ECI].  



 

Public version 19 

 

69. According to the information provided by the ISP, it can be seen that the measures which 

they identify are generally based on differentiated technical requirements of quality of 

service, but not always properly explained or quantified, and associated with different 

traffic categories (such as network control traffic, voice traffic, video traffic, etc.) or are 

designed to comply with legal requirements (including compliance with requests from 

law enforcement agencies, SRIJ - Serviço de Regulação e Inspeção de Jogos (Gaming 

Regulation and Inspection Service) or IGAC - Inspeção Geral de Atividades Culturais 

(General Inspectorate of Cultural Activities)). They may also be designed to preserve 

network integrity and security, and the integrity and security of services provided over 

the network and of user terminal equipment, or to prevent or mitigate the effects of 

network congestion, all in accordance with the provisions of the TSM Regulation.  

70. It should be noted that, in relation to some practices, it is explicitly mentioned by the ISP 

that they have not observed an impact on customers or it is stated that any perception 

of reduced speed, when it occurs, is limited and, in some cases, offset by other positive 

effects (for example, a reduction in the number of dropped sessions on the mobile 

network). 

71. In light of the above and notwithstanding assessment of the need to verify/confirm the 

suitability, necessity and compliance of a limited number of practices referred to in light 

of the objectives which justify their use, it is found that such practices, as described by 

ISP, are indicated as being generally covered by the reasonable traffic management 

measures provided for in subparagraph 2 of paragraph 3 of article 3 of the TSM 

Regulation or in the exceptions listed in subparagraph 3 of this same paragraph. 

72. In view of the above, close and regular monitoring of this matter is envisaged, including, 

as applicable, a possible request to the ISP for additional technical information and the 

development of specific enforcement actions to enable compilation of concrete evidence 

to confirm conformity with the TSM Regulation and the BEREC Guidelines, in 

conjunction with the activity under development by BEREC, which made coherent 

implementation of the Regulation one of its strategic priorities for the 2018-2020 period. 

73. With regard to traffic management issues, attention must also be paid to the provisions 

of paragraph 4 of article 3 of the TSM Regulation, according to which "Any traffic 

management measure may entail processing of personal data only if such processing is 

necessary and proportionate to achieve the objectives set out in paragraph 3. Such 

processing shall be carried out in accordance with Directive 95/46/EC of the European 

Parliament. Traffic management measures shall also comply with Directive 2002/58/EC 

of the European Parliament and of the Council." 

74. Directive 95/46/EC on the protection of individuals with regard to the processing of 

personal data and on the free movement of such data was transposed into national law 

by Lei da Proteção de Dados Pessoais (Personal Data Protection Law - Law no. 67/98 
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of 26 October5, subject to further amendments). Directive 2002/58/EC concerning the 

processing of personal data and the protection of privacy in the electronic 

communications sector was transposed into national law by Law no. 41/2004 of 18 

August6, subject to further amendments7. It is incumbent upon CNPD - Comissão 

Nacional de Proteção de Dados (Portuguese Data Protection Authority) to supervise 

and monitor compliance with laws and regulations in the area of personal data 

protection8.  

75. With this legal framework in mind, providers were asked to indicate whether the traffic 

management measures employed involved some form of processing of personal data 

and, if so, to detail the terms on which such data is processed.  

76. Two providers responded, in summary, that the traffic measures which they implement 

do not involve the processing of personal data. 

77. Another provider indicated that, [SCI] 

 [ECI]. This entails a purpose given legitimacy under subparagraph a) of paragraph 3 of 

article 3 of the TSM Regulation, whereby the terms on which such treatment is 

performed are assessed in the light of a specific legislative framework 

78. The information reported by another provider indicates that there may also be 

processing of personal data for the purposes of subparagraph a) of paragraph 3 of article 

3 of the TSM Regulation, insofar that it is indicated that solving security problems 

requires knowledge of which terminal equipment is being affected and identification of 

the associated customer, in order to inform the customer of the incident as necessary. 

This provider stresses, however, that the privacy and personal data of customers is 

never exposed or made visible to external entities under any circumstances and that the 

techniques used to encrypt traffic between the customer's terminal equipment and the 

network and the traffic management measures described do not entail the storage of 

information which allows immediate identification of a customer. 

79. In view of the information available, the situations identified seem to fall within the scope 

of subparagraph a) of paragraph 3 of article 3 of the TSM Regulation and would therefore 

be legitimate. Nevertheless, ANACOM will analyse the situation described in more 

                                                           

5 Consolidated version (Portuguese version only), available at: 

http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=156&tabela=leis&ficha=1&pagina=1&so_miolo=&. 

6 Consolidated version (Portuguese version only), available at:  

http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=707&tabela=leis&ficha=1&pagina=1&so_miolo=&. 

7 Note is made of the publication of Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 

April 2016 on the protection of natural persons with regard to the processing of personal data and on the free 
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation). Although it 
entered into force on the twentieth day following its publication (4 May 2016), applying only as from 25 May 2018; 
as such it is not relevant at the moment. 

8 See article 22, paragraph 1 of Law no. 67/98 and articles 6, 13-G and 15, paragraph 1 of Law no. 41/2004. 

http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=156&tabela=leis&ficha=1&pagina=1&so_miolo=&
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=707&tabela=leis&ficha=1&pagina=1&so_miolo=&
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detail, in order to identify whether, in addition to the identified processing of personal 

data, other situations arise which, within the scope of ANACOM's competence, justify it 

intervening. 

B.2.3. Specialised services 

80. As mentioned in the section on the regulatory framework, the TSM Regulation sets out 

that ISP shall be free to offer services which are optimised for specific content, 

applications or services where such optimisation is necessary in order to meet 

requirements of the content, applications or services for a specific level of quality; 

however, such services shall not be usable or offered as a replacement for internet 

access services, and shall not be to the detriment of the availability or general quality of 

internet access services for end-users (paragraph 5 of article 3).  

81. Following the request for information made on 20 March 2017, the surveyed providers 

reported on the services which they consider specialised services, noting that their 

possible impact on the provision of the Internet access service will be limited in the case 

of mobile networks and that in the case of fixed networks, if there is any impact, in 

particular in terms of speed, it will be in the case of IPTV services provided over the 

"digital subscriber line" service (DSL). 

82. In particular, one of the providers identified the provision of applications related to video-

streaming and file-access/sharing as specialised services, due to their characteristics, 

since they involve streaming of moving images and specific requirements in terms of 

jitter, packet loss and latency. The provider mentioned that traffic management practices 

are directly applied to these services, since there is no dedicated capacity to provide 

them. In the case of mobile networks, it refers to possible impacts on the quality of 

service of other users, but with minimum impact and short duration, but did not identify 

impact in the case of fixed networks. 

83. Another provider considered the following services [SCI]  

 

 

 

[ECI]. 

84. Meanwhile, a further provider reported classification of four services as specialised, 

among them the IPTV service and VoIP, bearing in mind requirements in terms of 

latency, jitter and packet loss. [SCI]  
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[ECI]  

85. In view of the information provided by the ISP, although somewhat lacking necessary 

detail in the description and reasoning presented, it is noted that, in principle and without 

prejudice to a more detailed analysis and possibly in the light of additional information 

to be requested from the providers, the applications/services indicated in this context 

(such as, for example, voice services over LTE9 (VoLTE) or IPTV) have requirements 

(specifically in terms of latency, jitter, packet loss and bandwidth) for a specific level of 

quality (due in particular to their "real-time" nature and/or interactivity), which, in the 

current context, may warrant optimisation in terms of network functioning efficiency, in 

accordance with subparagraph 1 of paragraph 5 of article 3 of the TSM Regulation. 

86. Meanwhile, according to subparagraph 2 of paragraph 5 of article 3 of the TSM 

Regulation, if these services are to be offered, the network capacity must be sufficient 

to provide them in addition to any internet access services provided, and these services 

shall not be to the detriment of the availability or general quality of internet access 

services. In general, according to the information provided by the ISP, in some cases 

this capacity is provided separately from the IAS, while in other cases the specific 

requirements of these services are ensured through traffic prioritisation. [SCI]  

 

  

[ECI]. 

87. It is recognised that in some cases (for example involving VoIP or VoLTE services) 

bandwidth consumption by specialised services is not significant, and therefore will not 

have significant impact on the quality of the IAS. 

88. In cases where specialised services consume significant bandwidth (e.g IPTV) and 

where, due to the technology used (e.g. DSL copper access), bandwidth is shared with 

the IAS, the impact on the user may be more relevant. However, it will be understandable 

at the outset if prioritisation is given to the television service given the limitations that 

might otherwise occur in its viewing. 

89. In the light of above and taking into account the initial analysis made based on data 

reported by the providers themselves, the above practices may fall within the scope of 

the provisions of the TSM Regulation and do not appear to constitute a breach of these 

rules or a means of circumventing them. It should be noted that the conclusions of this 

analysis are based on the information reported by the providers, and closer supervision 

is required to gather information in support of this conclusion. In future, it may also be 

considered fitting, as applicable, to develop specific monitoring actions on the matter in 

                                                           
9 Long Term Evolution - 4th generation mobile (4G). 
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question, with a view to obtaining more concrete information and enabling more 

informed conclusions on the matter.  

B.2.4. Quality of service (specification of speed indicators) 

90. It stems from article 4 of the TSM Regulation that ISP have various obligations to include 

information in contracts and to publish information, including information on quality of 

service indicators, including transmission speeds. In this context, the request made to 

the ISP on 20 March 2017 sought detailed information on the methodologies and 

systems used to determine these indicators. 

91. In their responses, the ISP present, in different ways, albeit generally with little detail, 

the manner in which the quality of service indicators contained in the contracts are 

determined. In some cases, these are based more on theoretical or laboratory values, 

and in other cases on measurements or readings of technical classes on the ground, 

whereas, from the outset, the latter option enables a better appraisal of actual 

experience of use and may even help anticipate demand for increased capacity in the 

various areas covered by the networks. 

92. In terms of the methodology and systems used by ISP to determine quality of service 

indicators in the case of the fixed network, different approaches have been identified, 

although without submission of any technical report to prove the procedures adopted. 

As such, one provider reported monitoring the synchronisation speeds, both in terms of 

ADSL and optical fibre access. Another provider reported that it employed a permanent 

monitoring procedure based on several systems to guarantee and ascertain actual 

conditions under load of service provision through estimation of growth and verification 

of the peaks of use. In another case the service provider reported having a procedure 

[SCI]  

 

 

[ECI]. 

93. A further provider stated that it has a system [SCI]  
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[ECI]. 

94. It is noted that the offers of some providers explain that the access speeds presented 

refer to data transmission speeds between the user's premises and the ISP exchange. 

It is also noted that the providers cite a range of factors influencing the experience of 

IAS use in terms of speed performance. 

95. Some ISP also report that they provide speed measurement tools to their customers 

and/or on their websites. 

B.2.5. Transparency (information published on websites of providers on the Internet 

and in the conditions governing the provision of services and contractual 

information) 

B.2.5.1. Information published on the websites of providers and in the conditions 

governing the provision of services 

96. As specified in Article 4 of the TSM Regulation and in the BEREC Guidelines as regards 

transparency measures for ensuring open internet access, ISP are required to publish 

specific information, in particular, but not exclusively, on indicators of IAS quality. 

97. In this context, in order to assess the degree of transparency associated with the 

practices/offers of the various providers, ANACOM checked the information available on 

the websites of the ISP with greater market presence, with particular focus on the pages 

with descriptions of offers/tariffs, on the pages where each provider discloses their 

"Conditions of service provision", on the pages with the respective "contractual 

conditions" and also on pages accessed from these three types of pages, while also 

taking into account the data transmitted by the providers on the same subject in 

response to the information request of 20 March 2017. 

98. The examination of information on ISP websites has mainly focused on elements 

relating to the characteristics of offers, speeds/quality of service and traffic management 

practices. 

99. From the analysis of the information provided by the ISP and the pre-contractual 

information made available on their websites, in general, there appears to be some 

endeavour to publish information on the above matters. Nevertheless, a number of 

specific issues have been identified requiring greater visibility on the websites of 

providers and requiring additional detail to enable full knowledge of the associated 

conditions of use (notably as regards traffic counting and control mechanisms, speeds 

and the impact of traffic management measures), as specified in paragraphs 101 to 110; 

there are also specific situations where inconsistencies have been detected between 

the information sent by the providers to ANACOM and the information available on their 

websites and even between different pages of the websites themselves.  
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100. The apparent inconsistencies between some of the information provided by ISP in 

response to the information request and the information made available on their 

websites and even between the information made available on different pages of their 

websites require clarification from the providers concerned. ANACOM is also evaluating 

the best way to deal with situations which require correction/improvement in terms of 

publication of information. 

General offer features 

101. Generally, most providers provide reasonably detailed information on the general 

characteristics associated with their offers, such as pricing and associated traffic 

volumes, so contributing to a free and informed choice by end-users. 

102. Nevertheless, there remain aspects which, after initial examination, require further 

consideration, since, in the case of some offers, the information made available does 

not appear sufficiently detailed to provide full knowledge of the associated conditions of 

use. One of the areas where more detailed information is warranted is the area of traffic 

counting and control mechanisms used to measure the traffic limits included in each 

offer, as well as what happens after these limits have been exceeded.  

Speeds 

103. As regards specific information associated with the speeds made available in respect of 

each offer, the preliminary analysis indicates that the majority of the information 

monitored by ANACOM and set out on the ISP websites is consistent with the 

information provided by these providers following the request for information of 20 March 

2017, with a range of information published on quality of service indicators (specifically 

transmission speeds). In the case of the mobile network, one of the providers presents 

examples of popular applications that can be used by customers with sufficient quality 

in 2G, 3G and 4G zones, with certain maximum speeds. 

104. However, specific situations have been identified that call for more detailed analysis, 

specifically situations involving the publication of information on transmission speeds on 

webpages other than those referring to tariffs (but without information on estimated 

speed associated with mobile service offers available on tariff pages), the existence of 

some inaccessible links, a lack of information on transmission speeds (specifically on 

minimum speeds in the case of fixed IAS), or their publication in an unclear and poorly 

accessible manner, a lack of explanation as to the concepts of minimum, maximum and 

normally available speed (and, where explanation is given, failure to use harmonised 

concepts as under the BEREC guidelines) and coincidence of values between the 

specified speeds (between maximum speed and normally available speed) .  

105. In any case, the situations identified do not cover all the existing offers, nor the totality 

of the offers from each provider, but nevertheless merit more detailed assessment in 

order to assess the need for possible intervention by the regulator. 
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106. In view of the above, ANACOM is evaluating situations which may incur non-compliance 

with the regulation as regards the publication of information; ANACOM is also evaluating 

to what extent it will be necessary to develop guidelines for ISP on how the information 

they provide on transmission speeds is to be given to end-users, ensuring that 

information is made available in a manner which is intuitive, clear and easily accessible, 

with indication of how users can obtain more detailed information if they so wish, thereby 

encouraging access to complete information that facilitates comparison between offers 

and providers. 

Traffic management measures 

107. As regards the specific information on traffic management measures, and taking into 

account the information reported by the providers in response to the request of 20 March 

2017 and ANACOM's inspection of the information disclosed on the providers' websites, 

it is noted that in general, ISP disseminate information on traffic management measures 

and the circumstances of their application, as well as on the impact of such measures 

on the IAS provided to end-users. 

108. It should be noted, however, that providers go to different degrees of detail when making 

conditions of the offer associated with the respective contracts available on their 

websites and, in one specific case, no published information on the subject was found. 

In other cases, although explicit reference is made to the application of traffic 

management measures, the information is not always clear and specific. For this 

purpose, in certain situations, the information conveyed corresponds almost to a 

transcription of the obligation laid down in the TSM Regulation, without specifying in 

particular what the measures in question consist of, or detailing their actual impact on 

users.  

109. In some cases, it has also been found that information on traffic management is made 

available in a way that may not be easily apparent to end-users, included in the 

information transmitted by the ISP on Internet usage policies or possible restrictions on 

access to the service. 

110. In view of the above, ANACOM will analyse the information provided to the general 

public in more detail, in order to assess whether it is reasonable, whereas prior analysis 

appears to indicate that, in some cases, this may be poorly accessible, not very intuitive 

and providing little clarification. As such, in the context of the further in-depth analysis 

which is ongoing, ANACOM will also assess the terms on which the information should 

be conveyed so that is easily apparent for users. 

B.2.5.2. Contractual information 

111. Notwithstanding the above (also applicable in several situations to contractual 

information), a more detailed analysis is presented in the following points concerning 

information of a contractual nature, given that it is a matter specifically addressed under 

paragraph 1 or article 4 of the TSM Regulation  
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112. In view of this regulatory framework, in the request of 20 March 2017, the ISP were also 

asked to explain, in particular, on what terms they are complying with the obligations to 

make information available at a contractual level. 

113. In light of the responses received from the providers, it is generally found that there is 

an effort to provide information on the contractual conditions which providers apply in 

their relationship with customers, in order to comply with article 4 of the TSM Regulation.  

114. In essence, it is found that providers disseminate information concerning traffic 

management measures and the circumstances of their application and impact of the 

measures taken on the service provided to end-users, and information on measures 

adopted when the traffic volumes set out in the offers are exceeded, and traffic volumes 

under the offers and indicators of quality of service.  

115. However, from the point of view of content, the completeness and level of detail with 

which the information referred to is made available varies and is differentiated according 

to: 

a. the context of the information (contractual or pre-contractual), whereby, in 

general, information contained in contracts is more descriptive and complete, 

although in some cases contracts refer to the information available on the 

provider’s websites, sometimes to pages (e.g. homepage) which do not 

correspond to the pages where the information in question is specifically 

disclosed or where a very wide range of information is disseminated and where 

the information in question is not easily located; 

b. the material which the information corresponds to, noting that, in general, the 

information covered by subparagraphs a) and b) of paragraph 1 of article 4 of 

the TSM Regulation is more complete and made available on a more uniform 

basis;  

c. the provider, since widely varying degrees of compliance were found among 

ISP as regards the disclosure obligations set out in paragraph 1 of article 4. As 

such, regardless of the context, in some cases the information is always of a 

very general nature, which seems to indicate deficient compliance with the 

rules in question; in other cases, the information is extensive, covering the 

different segments covered by the offers (residential and business); as such, 

ANACOM will analyse consistency of the detail with the requirements of the 

TSM Regulation. 

116. The following is also of note: 

a. The incipient reference to specialised services within the meaning of paragraph 

3 of article 3 of the TSM Regulation in the information made available; 
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b. Difficulties in the dissemination of information on speed in terms which are 

compatible with subparagraph d) of paragraph 1 of article 4:  

i. for the fixed service and for the mobile service, BEREC Guidelines are 

generally not taken into account as regards the recommended terms on 

which information on the different speeds should be disseminated (see, 

In particular the dissemination of information on normally available 

speed); 

ii. for the fixed service, only one provider discloses the four levels of 

speeds provided for in the Guidelines. In fact, in most cases, the 

contracts indicate only (i) maximum, (ii) normally available and (iii) 

advertised speeds (although in several cases maximum speed and 

normally available speed are given equal values), and only one provider 

gave specification of a minimum speed; 

iii. as regards mobile service, in some cases information on speeds is very 

basic. 

c. As regards the position of providers on compliance with subparagraph e) of 

paragraph 1 of article 4 of the TSM Regulation as regards corrective measures 

available to customers in the event of significant deviations between the 

contracted service and the actual service provided, most providers consider 

that there is currently a lack of elements in place, at this time, as would make 

it possible to provide clear and comprehensible information in this regard. 

Indeed, the assessment of "non-compliant" performance for the purpose of 

triggering the process of adopting corrective measures should be based, 

according to providers, on relevant facts "established by a control system 

certified by the national regulatory authority". To this end, until a certification 

system is in place, so that standardised and certified tools can be made 

available to customers for the purpose of verifying possible discrepancies/non-

conformities in the provision of the service, providers consider that there is an 

absence of conditions which would allow for adequate definition of corrective 

measures applicable in each case. 

117. In terms of the form in which information is provided, in particular as regards fulfilment 

of the requirements of clarity and comprehensibility, the information made available in 

some cases and with regard to the speed levels as under subparagraph d) of paragraph 

1 of article 4 of the TSM Regulation, is based on reference to the providers' websites; 

this means that the information on contractual conditions cannot be considered 

complete, in particular, in terms of enabling customers to use the mechanisms provided 

for in subparagraph e) of paragraph 1 of the TSM Regulation.  

118. It should also be noted that a clause contractually established by one of the providers, 

both for fixed access and for mobile access to the Internet, has been identified whose 
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scope is not completely clear; as such, it is important to determine if the clause may 

result in the transitional restriction of some rights of users under the TSM Regulation, 

and ANACOM is currently analysing the issue in more detail. 

119. In view of the above, it is noted that, in their contractual conditions and in the pre-

contractual information made available to users, most providers have sought to reflect 

the provisions of paragraph 1 of article 4 of the TSM Regulation. However, a number of 

situations have also been identified where further clarification of the contracts concerned 

will be required to properly reflect the applicable regulatory provisions and to ensure that 

all information is provided to users in a clear and perceptible manner.  

120. Following the above, ANACOM will continue to monitor this matter in order to develop a 

more detailed analysis on the issues already identified, and also to identify other 

possible analogous situations, with a view to assessing the suitability and proportionality 

of intervention in respect of operators in order to ensure compliance with the TSM 

Regulation.  

121. As for the issue related to the "Control system certified by the national regulatory 

authority", ANACOM is analysing the matter in the light of experience obtained from the 

NET.mede tool (referred to in point B.5.1 below) and its possible development.  

B.3. Complaints associated with possible situations of non-compliance with the TSM 

Regulation 

122. In response to the European Commission’s request for information of September 2016, 

ANACOM reported that the number of complaints regarding zero-rating practices would 

not be significant, notwithstanding the fact that the taxonomy of complaint classification 

used by ANACOM did not provide for the level of detail necessary for the specific 

identification of these cases. 

123. The request for information sent to providers on 20 March 2017 sought, in particular, to 

plug this information gap by compiling specific information on the complaints received 

by providers, with explanation of the procedures adopted in relation to these complaints 

and quantification of the complaints received, also identifying their classification by type. 

124. However, the procedures established and reported by all providers in their responses 

do not appear to specifically address complaints about the rights and obligations 

provided for under paragraph 2 of article 3 of the TSM Regulation (as referenced by 

paragraph 2 of article 4), but instead appear to correspond to general procedures for 

complaints about broadband IAS. 

125. Nevertheless, based on the information supplied by providers in response to this request 

for information of 20 March 2017, it is generally concluded that there is wide divergence 

in the information provided in terms of its scope and level of detail, whereby information 

on the means of submission available, costs to the end-user and requirements for the 
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submission of complaints is not completely clear in the case of some providers. It is also 

noted that only one of the providers refers to the existence of levels of quality in the 

handling of complaints, while failing to present data which allows verification of 

compliance, and there was general omission of the full set of good practice referenced 

in BEREC Guideline 159. It should also be noted that most providers present information 

on the allocation of customer credits and other forms of compensation, but do not clarify 

whether they result from the contract and/or specify the criteria for granting them. 

126. As far as the procedures themselves are concerned, most providers have a front line of 

service (provided remotely or in stores) to address situations cited in complaints. 

Situations not resolved by the front line of service are sent to specialist teams for remote 

intervention or visits to the customer's home. The information presented by the providers 

refers, in most cases, to technical issues of operation (service or equipment). One of the 

providers also reports information about the handling of complaints on billing.  

127. As regards the quantification of complaints received by providers between 01 May 2016 

and 28 February 2017 inclusive, it is important to note firstly the difficulty of analysing 

and comparing the data reported by the different providers; they appear to use distinct 

taxonomies, and it is not always evident what kind of situations are included in each 

classifier. In addition to the taxonomy of classification, the method used by the various 

providers to count complaints may also be different, with some discrepancies between 

the data made available. 

128. Nevertheless, most of the matters referred to by providers do not appear to be directly 

related to rights provided for under paragraph 3 of article 3 of the TSM Regulation, and 

it is not clear whether there is an absence of complaints on this subject or whether the 

classification system used by providers does not allow their identification, although the 

relevance of speeds, in particular discrepancies between contracted and actual speeds, 

or fair use policies, are of some relevance.  

129. In relation to the complaints received at ANACOM, during the period between 01 May 

2016 and 28 February 2017, about 5,000 complaints were registered on various matters 

concerning the IAS, including speed of service, faults, the service contracting process 

or other contractual issues; however, it is not immediately apparent whether they fall 

within the scope of the TSM Regulation. Nevertheless, complaints concerning the speed 

of service (corresponding to around 22% of total complaints) comprise identified 

situations which refer, in particular, to discrepancies between maximum contracted 

speed and the speed obtained. 

130. As noted above, there are some limitations to the information made available, and the 

degree of detail applied in the classification of complaints makes their evaluation 

significantly more difficult, in particular as regards their coverage by the framework of 

the TSM Regulation. In this context, and although the information in question does not 

indicate a large number of complaints submitted by end-users which are unambiguously 

within the scope of the TSM Regulation (either submitted to service providers or 
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submitted to ANACOM itself), ANACOM will continue to monitor the matter, seeking to 

adapt the classification system used to process complaints received, in order to allow 

clear and immediate identification of matters related to net neutrality. 

131. As regards the requirements to which providers of communications services are subject 

in their procedures for handling complaints from consumers and other end-users (albeit 

not specifically on the matter of net neutrality), it should be noted that on 02 June 2017, 

ANACOM Initiated the regulatory procedure to establish these requirements. 

132. This Regulation will lay down the rules applicable to electronic and postal service 

providers in the treatment of complaints addressed to them by consumers and other 

end-users, irrespective of the means used for that purpose, as far as electronic 

communications are concerned, as under paragraph 2 of article 48-A and paragraph 1 

of article 125, both of the LCE - Lei das Comunicações Eletrónicas (Electronic 

Communications Law - Law no. 5/2004 of 10 February, as currently worded10). By means 

of this regulation, the purpose is to strengthen the rights of consumers and users, to 

ensure the harmonised treatment of complaints regardless of the means used to submit 

the complaint, to ensure more effective articulation between the procedures of service 

providers and ANACOM's procedures and to improve the conditions governing the 

exercise of ANACOM's supervisory powers. 

B.4. Studies carried out in the context of the implementation of the TSM Regulation 

133. At the beginning of 2016, ANACOM promoted the development of a study on 

applications and content services11 which, while remaining the exclusive responsibility 

of its authors and in no way representing ANACOM or binding upon ANACOM as to any 

position, made it possible to obtain some information related to market practices and 

their relationship with the principles of net neutrality. 

134. This study, developed in partnership with QMETRICS S.A., sought to evaluate the 

economy of the business of OTT services available in Portugal, the foreseeable 

evolution of this business, its impact on the electronic communications sector and the 

challenges posed in terms of regulation and public policies. The main objectives of the 

study are to identify the following: 

a. regulatory intervention (which has contributed to boosting the growth of OTT 

services); 

b. a review of economic literature available on OTT services; 

                                                           

10 Consolidated version available at 

http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1439&tabela=leis. 
11 "Study on Application and Content Services - OTT", available at 
https://www.anacom.pt/render.jsp?contentId=1381333&languageId=1.  

http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=1439&tabela=leis
https://www.anacom.pt/render.jsp?contentId=1381333&languageId=1
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c. the presentation of different types of OTT services available in Portugal; 

d. the development of an analysis on the nature of the OTT market (market 

studies focusing on the supply and demand side);  

e. the development of an analysis focusing on the nature of the market for OTT 

services and the economy of this business, including an analysis of the policies 

and practices followed by providers of electronic communication networks in 

the context of traffic containment ratios and any practices which entail blocking 

certain content or applications, as well as any traffic management practices. 

135. In relation to the market study (which, in terms of demand, focused on patterns of 

consumption, and in terms of services used, focused on reasons for take-up, average 

usage times and reasons for satisfaction/dissatisfaction among Internet users), the 

conclusions reached as regards net neutrality, and specifically as regards the use of 

OTT services in Portugal, at the date of the study (September 2015), included the 

following: 

a. 75% of Internet users used VoIP services (35% used Skype and 24% used 

Facebook Messenger for voice communications as well as video calls); 

b. 88% of Internet users used instant messaging services (76% used Facebook 

Messenger, 41% used Skype and 20% used WhatsApp, rising to 38% in the 

case of mobile access); 

c. 91% of Internet users used audiovisual services (88% used YouTube and 20% 

used Spotify); 

d. 94% of Internet users used social networks (92% used Facebook, 30% used 

Instagram and 21% used LinkedIn); 

e. 68% of Internet users used file-sharing and storage services (40% used 

Dropbox and 39% used Google Drive); 

and so, it is not surprising that these services are included in many of the zero-

rating offers.  

136. Concerning, in particular, the question of zero-rating, this study included identification 

and evaluation of the phenomenon, detailing its possible framing in legislative and 

regulatory terms, as well as with regard to the economics of the business, and evaluating 

the possible positions of cooperation or competition vis-à-vis "traditional" providers". The 

conclusions of the study indicate that the zero-rating practices adopted by certain 

providers are integrated in the context of their business strategy, focusing on the 

development of own services or the provision of OTT services from third parties in 

response to user demands, with mention made of agreements with OTT service 

providers in some situations (only one agreement is mentioned in Portugal). 
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137. This study also sought to discuss the position conveyed by the main market players 

surveyed in Portugal, as well as to highlight the positions of some national regulatory 

authorities from other countries, including Germany, Spain, Slovenia, France, the 

Netherlands, the United Kingdom and Brazil. 

B.5. Main results of the evaluation of technical parameters carried out in the context 

of the implementation of the TSM Regulation 

B.5.1. Main results of QoS measurements (compiled via crowdsourcing) 

138. Since the end of 2013, ANACOM has made a tool available (NET.mede)12, which lets 

users test a set of parameters of their IAS performance from a computer (including 

download/upload speeds and latency), and also check whether there are any indications 

of bandwidth management for two specific applications: streaming over Flash Player 

(e.g., YouTube) or BitTorrent. 

139. Over the second half of 2016 and early 2017, ANACOM made a series of improvements 

to the NET.mede tool, specifically to optimise its usability and enable coverage of a wider 

range of data elements in relation to the tests, with a view to compilation and analysis 

by ANACOM. 

140. Without prejudice to the usability constraints of the tool and limitations of the data 

collected, mitigated in the meantime with the intervention taking place in 2017, 

NET.mede is an important source of information in the context of Internet quality of 

service, as such, the aggregated results of tests carried out by users on the NET.mede 

website are presented below, covering download/upload speeds and latency, and 

covering bandwidth management.  

141. It should be taken into account that:  

a. the tests carried out on NET.mede are voluntary and not random; 

b. the test results depend on contracted speeds and are influenced by other 

behavioural factors of the consumer (such as dissatisfaction with actual 

delivered speed and tests carried out to validate speed associated with recent 

subscriptions to the service)13; 

c. the specific motivations of the users to carry out the tests are not controllable; 

142. The results presented cannot be extrapolated to Internet users in Portugal as a whole, 

                                                           

12 Available at http://www.netmede.pt. 
13 According to Marktest's Barómetro de Telecomunicações (Telecommunications Barometer - a sample-based 
survey covering the Portuguese population), it was found that, between November 2016 and January 2017, "slow 
Internet" (32.8%) and the need to "confirm/validate newly contracted tariffs" (31.4%) were the main reasons for 
using tools to test Internet access. 

http://www.netmede.pt/
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since the necessary statistical representativeness of this group cannot be guaranteed. 

143. Analysis is made of the tests performed in the period from 30 April 2016 to 30 April 2017, 

based on an aggregation of measurements of fixed accesses and mobile accesses 

through PC/modem 3/4G. It should be noted that the contracted speeds of fixed 

accesses tend to be higher than those of mobile accesses, which precludes direct 

comparisons between the information available on the market regarding fixed Internet 

access and mobile internet access via PC /modem 3/4G and the present measurements 

from NET.mede. The intervention to modify NET.mede is designed to overcome this 

constraint. 

Speed/latency 

144. In the period from 30 April 2016 to 30 April 2017, 154,800 tests were carried out on the 

website. The total number of tests to be considered is 83,600, if tests with unusual 

results are eliminated14 and if successive tests from the same user are aggregated into 

a single test15 (See following figure).  

  

                                                           

14 Tests had to meet at least one of the following conditions, otherwise there were eliminated from the analysis: 

(a) Download speed above 0.25 Mbps (the definition of broadband). 

(b) Upload speed above zero Mbps and below 120 Mbps. 

(c) Latency greater than zero milliseconds and less than 1000 milliseconds. 

The restrictions applied as maximum values resulted from analysis of existing offers in the market for the residential 
sector. With regard to (a), it should be kept in mind that cases where download speeds are significantly low are not 
considered; this may result from factors which are exogenous to the network line or from the characteristics of the 
offer itself and/or from provision of the service. 

15 In order to reduce the impact of very frequent users of this service on the final results, the tests performed by the 
same IP on the same day and during the same hour were aggregated into a single test. The result of aggregating 
the tests is a single test with the average of all tests from the same IP in the same hour. 
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Figure 1 - Trend in the number of speed tests, per month of test performance 

 

NOTE - THE NUMBER OF TESTS CORRESPONDS TO THE TOTAL NUMBER OF TESTS, ALREADY AGGREGATED PER IP, DATE AND 

HOUR. 
UNIT: 1 TEST 
SOURCE: ANACOM, BASED ON INFORMATION COLLECTED FROM THE RESULTS OF NET.MEDE. 

145. During the period considered, half of all users achieved a result higher than 21.8 Mbps 

for downloads. The average value obtained was 35.6 Mbps. 

146. There was a slight increase in average download speed between February and April 

2017, compared to other periods (See following figure). 

Figure 2 - Trend in measured download speed by period of test performance 
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SOURCE: ANACOM, BASED ON INFORMATION COMPILED FROM THE RESULTS OF NET.MEDE. 

147. In the case of average upload speed, half of all tests measured a value above 7.7 Mbps 

and an average of 16.8 Mbps was obtained in the reported period. 

148. As seen in the case of download speed, there was an increase in upload speeds 

measured between February and April 2017 (see following figure).  

Figure 3 - Trend in measured upload speed by period of test performance 

 
UNIT: MBPS 
SOURCE: ANACOM, BASED ON INFORMATION COMPILED FROM THE RESULTS OF NET.MEDE. 

149. Half of the tests measured a latency of 21 milliseconds or less. Average latency obtained 

in the period reported was 46 milliseconds.  

150. At the end of the period there was a slight reduction in the measured value of latency 

(Figure 4), in line with the trend (also positive) reported in download and upload speeds. 
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Figure 4 - Trend in measured latency by period of test performance 

 
UNIT: MILLISECONDS.  
SOURCE: ANACOM, BASED ON INFORMATION COMPILED FROM THE RESULTS OF NET.MEDE. 

Bandwidth management 

151. In the period from 30 April 2016 to 30 April 2017, 8,500 tests were carried out on the 

NET.mede website focusing on two specific protocols: BitTorrent and Flash Video. The 

number of tests recorded in the period considered peaked in March 2017 (Figure 5). 

Figure 5 - Trend in the number of bandwidth management tests, by month of test performance 

 
UNIT: 1 TEST 
SOURCE: ANACOM, BASED ON INFORMATION COMPILED FROM THE RESULTS OF NET.MEDE. 
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similar in the different periods analysed, as seen in Figure 6. Evidence of bandwidth 

management practices does not, in itself, indicate cases contrary to article 3 of the TSM 

Regulation, since this Regulation provides for situations in which traffic management is 

permissible. Nevertheless, this data, and in particular future compilation of data in a 

more disaggregated manner, will provide clues which, along with other information, can 

help to identify cases which warrant more in-depth analysis. 

Figure 6 - Trend in the number of bandwidth management tests, by period of test performance 

 
UNIT: % 
SOURCE: ANACOM, BASED ON INFORMATION COMPILED FROM THE RESULTS OF NET.MEDE. 

153. Bandwidth management was more frequent with respect to downloads than uploads. In 

the period reported, this management was seen in the case of downloads in about 16% 
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of the tests.  

154. The results were relatively constant over the whole period (see following figure).  

68% 66% 67% 65% 66%

21% 23% 22% 21% 22%

11% 11% 11% 14% 12%

0%

10%

20%

30%

40%

50%

60%

70%

80%

90%

100%

30 Apr 16
-

31 July 16

01 Aug 16
-

31 Oct 16

01 Nov 16
-

31 Jan 17

01 Feb 17
-

30 Apr17

PERIOD TOTAL

Without indication With indication Inconclusive



 

Public version 39 

 

Figure 7 - Trend in the number of bandwidth management tests, by period of test performance 

 
UNIT: %. 
SOURCE: ANACOM, BASED ON INFORMATION COMPILED FROM THE RESULTS OF NET.MEDE. 

155. In addition to these speed and bandwidth management tests16, from the end of 2015, 

ANACOM started to give users the possibility of performing IAS tests through an 

application (NET.mede Pro) installed on a computer, smartphone or tablet17, which 

enables more complete IAS testing (download speed and upload speed, latency, jitter, 

packet loss and web browsing/HTTP performance). A recent history of the results of the 

tests themselves on different equipment and accesses can be consulted in a reserved 

area in a systematized way. Aggregated results of tests performed with this application 

are not reported. 

156. NET.mede, both in terms of the speed and bandwidth management test component 

available through the NET.mede website, and in terms of the speed test performed 

through the installable application, offers each user the possibility of testing the 

performance of their IAS. In addition, the collection, treatment and analysis of the results 

of the tests performed, especially after work on the tool is completed on the elements 

extracted from each test, will provide ANACOM with some elements for its monitoring of 

the market in terms of IAS quality. 

157. Overall, while still dependent on the implementation of a number of actions in the short 

to medium term, and notwithstanding the need for ongoing development, NET.mede is 

an important element supporting implementation of certain TSM Regulation provisions. 

B.6. Evaluation of the continuous availability of non-discriminatory IAS, with levels of 

                                                           

16 Available through http://www.netmede.pt. 

17 Available through  https://www.netmedepro.pt/#/.. 
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quality of service which reflect technological progress 

158. Paragraph 1 of article 5 of the TSM Regulation states that national regulatory authorities 

shall promote the continued availability of non-discriminatory internet access services at 

levels of quality which reflect advances in technology. In this context, recital 19 of the 

Regulation also states that sufficient network capacity must be ensured for the provision 

of high quality non-discriminatory internet access services, the general quality of which 

should not incur a detriment by reason of the provision of services other than internet 

access services, with a specific level of quality. 

159. In addition to the above, and without prejudice to the issues which warrant more specific 

analysis, no concrete situations have been identified which are undermining the quality 

of the IAS. 

160. In this context, it is also worth noting that Portugal has one of the highest indices in the 

European Union in terms of coverage by next generation networks and by 4G mobile 

networks, which have been growing over several years and guarantee high levels of 

connectivity at a very high speed, driving availability of high-speed and high-quality IAS.  

161. It should be noted that in June 2016, fibre coverage ("fibre to the premises") in Portugal, 

was about 86%, in terms of premises with facilities to receive speeds equal to or greater 

than 30 Mbps18, the second highest rate of coverage in the EU (EU average was around 

24%). 

162. As regards mobile networks, coverage by "high speed packet access"19 in Portugal on 

the same date was reported at close to 99%, in line with the rate reported by mobile 

providers to the authors of the EC study "Broadband Coverage in Europe 2016", slightly 

above the EU average (98%). LTE coverage is also very high in Portugal (98.8% in June 

2016), one of the highest in the EU (EU average of 96%).  

163. This reduces the risks of negative impacts from certain commercial policies with possible 

implications in terms of the objectives of the TSM Regulation. In any case, ANACOM is 

attentive to how the market is developing and will intervene, when necessary, in a 

proportional and appropriate manner to correct any discriminatory practices that 

constitute non-compliance.  

B.7. Dissemination of the application of the TSM Regulation 

                                                           

18 Coverage by more than one provider may imply multiple cabling of the same dwelling. This means that the sum 
of dwellings cabled by all providers may result in the same dwelling being counted more than once. Although it is 
possible to estimate coverage for Portugal eliminating the effect of double counting, this would mean that results 
would not be comparable with the values reported for other Member States, since this effect has not been 
expurgated. 

19 HSPA+ Quadruple amplitude modulation (64QAM) technology enables triple the maximum download speed of 
the Mobile Broadband service from 7.2 Mbps to 21.6 Mbps. 
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164. In this context, ANACOM's activity promoting workshops on network neutrality, both 

internal workshops and workshops open to the external public, focused on disseminating 

information on the main issues associated with net neutrality, with development, in this 

context, of the study referred to in point B.4. and the workshop held for its presentation 

and discussion.  

165. Dissemination of BEREC's public consultation and promotion of a debate on the 

Guidelines that were under discussion are also notable. 

166. There was a public discussion and reflection session held on "net neutrality", which took 

place on 16 November 2016, in partnership with the "Portugal Chapter of the Internet 

Society" (ISOC Portugal). 

167. There has also been dissemination of net neutrality issues to the press, with the 

circulation of specific information and the promotion of debate with journalists about the 

changes introduced by the TSM Regulation (in December 2015 and 2016) and also on 

the launch of BEREC's public consultation on the network neutrality guidelines and their 

adoption. 

168. There have been notable initiatives to provide dissemination of news on these issues on 

ANACOM's website and through ANACOM's Twitter account. 

B.8. Measures adopted by ANACOM under paragraph 1 of article 5 

169. According to paragraph 1 of article 5 of the Regulation, national regulatory authorities 

shall closely monitor and ensure compliance with Articles 3 and 4 of the TSM Regulation, 

and shall promote the continued availability of non-discriminatory internet access 

services at levels of quality that reflect advances in technology. For such purposes, 

national regulatory authorities may impose requirements concerning technical 

characteristics, minimum quality of service requirements and other appropriate and 

necessary measures on one or more providers of electronic communications to the 

public, including providers of internet access services. 

170. In this context, as regards the provisions of paragraph 3 of article 4 of the TSM 

Regulation, under which additional monitoring, information and transparency 

requirements may be maintained or introduced, specifically as regards the content, form 

and manner of the information to be published (and in accordance with the Universal 

Service Directive), it is necessary to report ANACOM's approval, on 14 July 2016, of 

Regulation no. 829/2016 of 23 August on pre-contractual and contractual information In 
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the field of electronic communications20, 21. 

171. This Regulation establishes a consolidated system of information to be provided by 

undertakings providing public communications networks or publicly available electronic 

communications services to end-users, both in the disclosure of their offers and in the 

context of contractual relationships. The same regulation also approves the glossary of 

common terminology to be used in pre-contractual and contractual information made 

available by the undertakings. 

172. Regulation no. 829/2016 takes into account legislative changes occurring in the 

meantime, in particular the TSM Regulation, as well as the most recent changes to the 

LCE resulting from Law no. 15/2016 of 17 June. 

173. A key measure of this regulation is the creation of an FIS - Ficha de Informação 

Simplificada (Simplified Information Sheet), which, in simple and concise language and 

form, conveys essential information on each offer aimed at end-users. This information 

covers the contractual conditions as specifically offered by the provider and any changes 

which may be introduced in the contract over the course of the contractual relationship, 

This measure, as well as the inclusion of a glossary of common terminology 

(standardising some of the terminology used by service providers) facilitates 

understanding of pre-contractual and contractual information, and will enhance user 

protection by improving perception of the contracted offers and the conditions governing 

them. 

174. Specifically, according to the approved model, providers must record in the FIS, for the 

fixed service, the minimum speed, normally available speeds, maximum speeds and 

advertised speeds, and for the mobile service, estimates for the advertised speed and 

maximum speed. In addition, the FIS shall also include, by reference to a specific page 

on the operator's website, the remaining information to be disclosed under paragraph 1 

of article 4 of the TSM Regulation. 

175. Meanwhile, the Glossary, pursuant to the BEREC Guidelines on Network Neutrality, 

includes, for fixed Internet, the definitions of minimum speed, normally available speed, 

maximum speed and advertised speed, and, for mobile Internet, definitions of estimated 

maximum speed and estimated advertised speed. 

176. Notwithstanding the above, it should be noted that, by decision of 20 February 2017, 

                                                           

20 Published in Diário da República (Official Journal), Series II and available at   

https://dre.pt/pesquisa/-/search/75183429/details/normal?l=1. 

21 Object of Statement of Rectification no. 878/2016 of 01 September, published in Diário da República (Official 
Journal), Series II, available at  
https://dre.pt/web/guest/home/-/dre/75232344/details/maximized?serie=II&print_preview=print-
preview&parte_filter=33&day=2016-09-01&date=2016-09-01&dreId=75232313. 

https://dre.pt/pesquisa/-/search/75183429/details/normal?l=1
https://dre.pt/web/guest/home/-/dre/75232344/details/maximized?serie=II&print_preview=print-preview&parte_filter=33&day=2016-09-01&date=2016-09-01&dreId=75232313
https://dre.pt/web/guest/home/-/dre/75232344/details/maximized?serie=II&print_preview=print-preview&parte_filter=33&day=2016-09-01&date=2016-09-01&dreId=75232313
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ANACOM approved the start of a regulatory procedure to amend Regulation no. 

829/2016, and determined temporary suspension of this Regulation until the entry into 

force of the respective amending regulation. The current amendment procedure was 

initiated at the request of APRITEL - Associação de Operadores de Telecomunicações 

(Association of Telecommunications Operators), which, on behalf of its members, 

reported a set of operational problems identified in the scope of the implementation 

process, justifying, in APRITEL’s view, a different approach as regards the regime and 

the FIS model, both as approved by the Regulation. The draft amendment to Regulation 

no. 829/2016, which, generally maintains the set of information on speeds to be reported 

in the FIS and the Glossary, was approved by ANACOM on 02 June 2017 and is subject 

to public consultation for a period of 30 days22. 

177. In addition, pursuant to Article 6 of the TSM Regulation: 

"Member States shall lay down the rules on penalties applicable to infringements 

of Articles 3, 4 and 5 and shall take all measures necessary to ensure that they 

are implemented. The penalties provided for must be effective, proportionate and 

dissuasive. Member States shall notify the Commission of those rules and 

measures by 30 April 2016 and shall notify the Commission without delay of any 

subsequent amendment affecting them.".  

178. While the constitution of the sanctioning regime applicable to the TSM Regulation is not 

a matter under ANACOM's regulatory competence, nevertheless, in the scope of its 

advisory functions, ANACOM submitted the Preliminary Draft of a Decree-Law to the 

Government in October 2016; this will enact the thirteenth amendment to the LCE, 

establishing offences which correspond to situations of non-compliance with the 

obligations imposed in the Regulation or in ANACOM's determinations in compliance 

therewith. 

  

                                                           
22 Period counted from publication in Diário da República (Official Journal), which is pending. 



 

Public version 44 

 

Index of Figures 

Figure 1 - Trend in the number of speed tests, per month of test performance ....................... 35 
 

Figure 2 - Trend in measured download speed by period of test performance ........................ 35 

 

Figure 3 - Trend in measured upload speed by period of test performance ............................. 36 

 

Figure 4 - Trend in measured latency by period of test performance ........................................ 37 

 

Figure 5 - Trend in the number of bandwidth management tests, by month of test 

performance ........................................................................................................................................ 37 

 

Figure 6 - Trend in the number of bandwidth management tests, by period of test 

performance ........................................................................................................................................ 38 

 

Figure 7 - Trend in the number of bandwidth management tests, by period of test 

performance ........................................................................................................................................ 39 

 

  



 

Public version 45 

 

Annex I 

List of acronyms and abbreviations 

ADSL Asymmetric digital subscriber line 

BTC 
Marktest’s Barómetro de Telecomunicações (Telecommunications 

Barometer) 

DSL Digital subscriber line 

ECI End of confidential information 

FIS Ficha de informação simplificada (Simplified information sheet) 

IAS Internet access service 

IPTV Television over Internet Protocol 

ISP Internet service provider 

LCE 
Lei das Comunicações Eletrónicas (Electronic Communications 

Law) 

LTE Long Term Evolution 

OTT Over-the-top 

SCI Start of confidential information 

VoIP Voice Over Internet Protocol 

VoLTE Voice over Long Term Evolution 
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Annex II 

List of providers / entities / organisations  

ANACOM Autoridade Nacional de Comunicações 

APRITEL 
Associação de Operadores de Telecomunicações (Association of 

Telecommunications Operators) 

BEREC Body of European Regulators for Electronic Communications  

CAP Content and Application Provider 

CNPD 
Comissão Nacional de Proteção de Dados (National Data 

Protection Commission) 

EC European Commission 

EU European Union 

IGAC 
Inspeção Geral de Atividades Culturais (General Insepectorate of 

Cultural Activities) 

MEO MEO - Serviços de Comunicações e Multimédia, S.A. 

NOS 
NOS Comunicações S.A. (and group companies - NOS Madeira 

Comunicações, S.A. and NOS Açores Comunicações, S.A.) 

NOWO NOWO Communications, S.A.  

NRA National Regulatory Authority 

QMETRICS QMETRICS, S.A. 

SRIJ 
Serviço de Regulação e Inspeção de Jogos (Gaming Regulation 

and Inspection Service) 

VODAFONE Vodafone Portugal - Comunicações Pessoais, S.A. 

 

 

 


