DRAFT DECISION
Settlement of a crossborder dispute between EDA and Caboviséo

concerning telephone lists

FACTS
1. The application of EDA

1.1. On 07.12.2010, an application was filed at ICP-ANACOM for the
settlement of a crossborder dispute filed by the European Directory
Assistance, S.A. (EDA) against Cabovisédo - Televisdo por Cabo, S.A.
(Cabovis&o)*, under article 12 of Law number 5/2004, of 10 February
(Electronic Communications Law - LCE).

1.2. This application had been written in English, and ICP-ANACOM
requested its presentation in the Portuguese language due to
considering, in view of the principles ruling the administrative procedure,
that the applications of the interested parties should be drawn up in that

language.

1.3. The application for the settlement of the dispute drawn up in Portuguese
was submitted on 04.02.2011?, with this date being considered as the
date when it was duly presented and the intervention of ICP-ANACOM
requested under article 12 of the LCE.

1.4. EDA begins by making a presentation of the economic activities to
which it is dedicated, with its area of activity related to the services
providing list information and telephone lists in the territory of the

Kingdom of Belgium.

1.5. Relevant to the present dispute, EDA offers services providing
information on international lists through which residents in Belgium

may access information relative to the telephone numbers of
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subscribers resident in other countries.

1.6. For this purpose, the applicant created its own integrated database, and
has reached an agreement with the telecommunications operators of

various countries which attribute national numbers to their subscribers.

1.7. In the case of Portugal, EDA notes that, in spite of the numerous requests
addressed to all the telecommunications operators regarding the
provision of the respective database for the preparation of a telephone
list, it received no response whatsoever, so that it was impossible for
it to construct a Portuguese integrated database and provide its
Belgian users with research services relative to Portuguese
subscribers.

1.8. In order to exercise its activities, EDA states that it is registered at the
Belgian telecommunications regulator (Belgian Institute for Postal
services and Telecommunications - BIPT) as a provider of services of
list information and editor of telephone lists, as well as at the Belgian
Commission for the protection of personal data (CPVP) as a special
administrator of personal data.

1.9. EDA presented the regulatory framework that, in its understanding,
is applicable to the provision of services offering list information and

publication of telephone lists, in particular the following provisions:

e Article 25, 1st § of Directive 2002/22/EC® and article 50 of the
LCE which establish the right of subscribers of telephone
services accessible to the public to figure in the complete
telephone list placed at the disposal of the public, pursuant to,
respectively, sub-paragraph a) of number 1 of article 5 of the
Directive and sub-paragraph a) of number 1 of article 89 of the
LCE. EDA emphasises that this right does not refer only to the
inclusion of the data in a universal telephone list, but also to its

inclusion in any list, either Portuguese or any other Member State;

® Directive 2002/22/EC of the European Parliament and Council, of 7 March 2002, relative to
the universal service and to user rights on matters of electronic communications networks and
services (Universal Service Directive).



e Atrticle 5 of Directive 2002/77/EC which imposes on the Member States
the obligation to assure that all special and/or exclusive rights on
matters of creation and provision of subscriber list services on its

territory will be eliminated,;

e Atrticle 12 of Directive 2002/58/EC and sub-paragraph i) of number 1
of article 48 and number 1 of article 50, both of the LCE, which
oblige the companies which attribute telephone numbers to request
from subscribers their prior and explicit consent of the inclusion of their

data in telephone lists and/or list information services;

e Article 25, 2nd § of Directive 2002/22/EC and number 4 of article 50 of
the LCE which oblige the companies which attribute telephone
numbers to subscribers to provide the data of the subscribers who
have given their consent for inclusion in telephone lists and/or list
information services to providers of these services which present duly
founded requests. On this issue, EDA explains the various European
models for the transmission of subscriber databases for the publication
of telephone lists.

1.10. EDA also describes the processes for the preparation of an integrated
database, emphasising that they cannot be carried out without the
provision, by the operators, of all the databases of subscribers who have
given their explicit consent for their data to be published in telephone

lists or list information services.

1.11. Passing on to the facts of the dispute, EDA notes that, in order to deal
with the growing number of searches on Portuguese companies and
private telephone numbers made through its international service of list
information, it contacted all the telephone service providers publicly
accessible in Portugal which attribute telephone numbers to its

subscribers, including Cabovisao.

1.12. This contact was made through a letter sent on 29 January 2010 and by
electronic mail, through which the applicant, invoking the provisions in
the 2nd paragraph of article 25 of Directive 2002/22/EC, requested the



provision of a database for the preparation of the telephone list of the
respective operator for the effect of its inclusion in the Portuguese
integrated database of EDA.

1.13. According to the applicant, up to 30 November 2010 it had not yet
received any reply to its request, which it considers does not conform
with the applicable Community and Portuguese legislation.

1.14. Hence, based on the provisions of article 21 of Directive 2002/21/EC* and
article 12 of the LCE, as well as the 2nd paragraph of article 25 of Directive
2002/22/EC and number 4 of article 50 of the LCE, EDA requests
ICP-ANACOM to:

e Admit its request as a valid request for the settlement of a
crossborder dispute and to state the scope of its competence in
relation to the present dispute;

e Coordinate its opinion with the Belgian Regulator (BIPT) in order to
take its decision in conformity with the provisions in article 8 of Directive
2002/21/EC and number 2 of article 12 of the LCE;

e |If possible, request the Body of European Regulators for Electronic
Communications (BEREC) for an opinion in relation to the present
application;

e Oblige Cabovisdo to immediately conclude a contract with EDA for the
transmission of its database for the preparation of telephone lists;

* Directive 2002/21/EC of the European Parliament and Council, of 7 March 2002, relative to a
common regulatory framework for electronic communications networks and services
(Framework Directive).



e Decide, unequivocally, on the content and number of attributes
that should be supplied to EDA, contained in the databases for

the preparation of telephone lists;

e Oblige Cabovisdo to provide access to the abovementioned
databases in conformity with the content of Judgement C-109/03 of
the Court of Justice of the European Union, that is, EDA should pay
only the effective expenses relative to the provision of the
information necessary to the preparation of telephone lists, and indicate,
explicitly, the respective sum in the event of deciding that there
should be payment;

e Complementarily to the request described in the previous point and
taking into account Community jurisprudence, the settlement of the
dispute should take into consideration the spirit of Community
legislation and put aside any provision of national law that might
prevent the application of the directives.

2. The reply of Cabovisédo

2.1. Through letter of 16 March 2011 °, ICP-ANACOM notified
Cabovisédo of the application for the settlement of the dispute
presented by EDA so that it could express its opinion on the
matter, and, on that same date, informed the applicant of this

letter®.

2.2. Cabovisdo presented its reply on 1 de April de 2011,

2.3. This operator considers that ICP-ANACOM is not competent to assess
the application presented by EDA, since it does not refer to a dispute
which has occurred under the obligations arising from the

regulatory framework relative to electronic communications.
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2.4.

Cabovisdo argues that, as explicitly results from the LCE, the
"obligation" established in number 4 of article 50, claimed by the
applicant, is subject to the rules applicable to the protection of personal
data and privacy, therefore, in the event of conflict between these
and the alleged obligation to fulfil reasonable requests, the former are

overruling.

2.5. To the same effect, Cabovisao also invokes number 5 of article 25 of the

Universal Service Directive and article 12 of Directive 2002/58/EC,
concluding that the subject matter object of the dispute should be
clarified and settled before the authorities competent for personal data
protection, which are responsible for decisions on the legitimacy of
data transmission, and subject to possible and subsequent negotiation
between the parties.

2.6. The respondent adds that EDA intends to obtain certain actions

2.7.

from ICP-ANACOM that it cannot exercise, that is, ICP-ANACOM cannot
force Cabovisdo to conclude a contract for the transmission of
personal data, define the scope and extent of the data to be conveyed

or establish the price required for this transmission.

Regarding the deduction made by EDA from the legal base and
invoked to lay the grounds for its request (number 4 of article 50 of the
LCE), Cabovisao states that it does not result in its obligation to provide
the applicant with access to its databases, and questions if the
objective of the legislator was not rather to place this obligation

within the area of the universal service.

2.8. In this context, Cabovisao notes that the LCE is clear in establishing in

numbers 1 and 2 of article 50 that the right of the subscribers to figure in
the telephone lists and access the list information services refers to the
services covered under the universal service, established in number 4
of article 89.

2.9. The respondent says that it could argue that the duty established in

number 4 of article 50 arises only and to the extent that the request is
made for the provision of the abovementioned services under the



universal service, which does not imply that, outside of this context, an
operator is obliged to give another, its potential competitor, full access
to its database of subscribers.

2.10. For Cabovisao, such an obligation would constitute an unjustified
interference in the private economic sphere of each operator, not
admitted by the legislation relative to the defence of the competition

due to not involving an operator with a dominant position.

2.11. As a mere curiosity, it also notes that nothing prevents the Belgian
users from using the Portuguese list information services, with the
provisions in number 3 of article 50 of the LCE not being placed in

guestion.

2.12. Caboviséao thus concludes that what is in question herein is an option
of exercise, and not an obligation, of the operators in observance of

the legislation relative to the protection of personal data and privacy.

2.13. Without prejudice to the above, Cabovisdo emphasises that EDA's
request is not reasonable and does not guarantee any security in the
treatment of the data, therefore, even if there were an obligation on its

behalf, it would not have to comply with it.

2.14. This is due to the fact that the request is not minimally specific, it is not
transparent and does not consider the problem of the security of the
data and their potential universal accessibility.

2.15. Moreover, for the access to the databases, EDA demands that it be
charged only for the costs relative to the effective placement of this data
at the disposal of third parties, which, in the opinion of Cabovisdo
contributes to its lack of reasonableness, since this operator would incur
costs of a not negligible value relative to necessary information that it
would have to provide to all its customers and the authorisation it would

have to request from them for the inclusion of their data in EDA's lists.

2.16. On this issue, Cabovisdo notes that Judgment C-109/03 of the

Court of Justice invoked by EDA is not applicable to the present



situation, since it was read on a case which opposed a universal
service provider and publisher of lists in that context against two
companies which intended access to their database of subscribers so as
to provide services for the publishing of competitive lists, when it was

unequivocally the obligation of the provider to supply this information.

2.17. Finally, the respondent claims that it was not even authorised to convey
its subscribers' data, due to requiring their necessary and unequivocal
consent, imposed by contracts for the provision of electronic
communications services concluded in compliance with the provisions
in article 48 of the LCE.

2.18. Cabovisao clarifies that the authorisation given by some subscribers

refers only to the inclusion of their data in national lists.

2.19. Based on all of the above, Cabovisédo requests ICP-ANACOM not
to accept the application for the settlement of dispute filed by EDA.

ANALYSIS

Having described the relevant facts, below is an analysis of the questions and
matters raised in the present proceedings, beginning, necessarily, with the
verification of the requirements for the intervention of the Regulator under article
12 of the LCE.

1. Prior question: verification of the subject matter competence of ICP-
ANACOM under article 12 of the LCE

As described above in points | — 2.3 to 2.12, Cabovisao considers that
ICP-ANACOM is not competent on the subject matter to assess this
dispute due to the fact that its object does not refer to obligations arising from
the regulatory framework relative to electronic communications, but rather to
an option exercisable by the operators in observance of the legislation relative

to the protection of personal data and privacy.



Number 1 of article 12 of the LCE establishes the applicability of the
mechanism for the settlement of crossborder disputes when what is in
qguestion is a dispute which has arisen in the context of the obligations
arising from the regulatory framework relative to electronic
communications, between companies subject to these obligations and

established in different Member States.

This provision transposes number 1 of article 21 of the Framework Directive
which establishes the applicability of this procedure "in the case of
crossborder disputes on matters of the scope of the present directive or
specific directives, arising between parties established in different Member
States".

The content of the whereas (32) of the Framework Directive is equally
elucidative, according to which "In the case of disputes between companies of
the same Member State, in an area covered by the present directive or by
specific directives, related, for example, with obligations of access and
interconnection or with the means of transfer of lists of subscribers, the injured
party which has negotiated in good faith without having managed to reach
an agreement, should be able to appeal to the national regulatory authority for
the settlement of the dispute”. What is explained herein is also applicable to
crossborder disputes, whose scope of subject matter application coincides

with that defined for disputes arising between companies of the same State.

This means that what is relevant for the application of the procedure for the
settlement of crossborder disputes is the fact that the dispute refers to

matters requlated by the framework relative to electronic

communications, in particular compliance with obligations established for

the sector, by the companies subject to them, and to the fulfillment of the

corresponding rights that the law may establish in favour of companies that do

not offer electronic communications networks or services. Now, the present
dispute refers to compliance by Cabovisdo with the obligation established in
number 4 of article 50 of the LCE, pursuant to number 2 of article 25 of the
Universal Service Directive which is one of the specific directives referred to in

the aforementioned article 21 of the Framework Directive.



This obligation falls on companies that attribute telephone numbers to
subscribers, where the beneficiaries are the companies that offer services
relative to list information and lists accessible to the public, a category in which
EDA is placed®.

It should be recalled that the offer of lists and list information services is
open to competition®, therefore the Universal Service Directive scheme, on
the one hand, gave subscribers the right for their personal data to be
included in a printed or electronic list and, on the other hand, guaranteed
that all service providers which attribute telephone numbers to their
subscribers are obliged to provide pertinent information under fair conditions
that are based on costs and non-discriminatory, as detailed in the whereas (35)

of the abovementioned Directive.

There is, therefore, no doubt that the provisions in number 4 of article 50 of
the LCE do not fall under the scope of the universal service provision.
Indeed, it is sufficient to note the fact that article 89 of the LCE, relative to
the list and service relative to information on lists of the universal service,
establishes that companies offering telephone services accessible to the
public are subject to specific obligations regarding the transmission of
information on their subscribers to the universal service provider (cf. numbers

2 and 3 of the said article).

As a consequence of the above, it is also unfounded that this dispute refers to
the rules applicable to the protection of personal data and privacy, and not to
the regulatory framework of electronic communications, without prejudice,
naturally, to the actual LCE guaranteeing their observance (cf. number 5 of
article 50).

Therefore, it is thus concluded that ICP-ANACOM is competent for the

settlement of the present dispute.

8 Although this does not alter the conclusion presented above, it should be noted that, in
the letter sent by EDA to Cabovisdo in January 2011, the former company refers to also
being registered as a provider of electronic communications services, an activity which is
not mentioned in the application for the settlement of disputes presented to ICP-ANACOM.
% Cf. article 5 of Directive 2002/77/EC of the Commission of 16 September 2002, relative to
competition in the markets of electronic communications networks and services.
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2. EDA's request for access to Caboviséo's database

In the present analysis, ICP-ANACOM considers that it is relevant to assess the

terms of EDA's initial request to Cabovisao.

Indeed, the objective of the contact established by EDA with Caboviséao,
where the company explicitly invoked the Community rules contained in
article 25 of the Universal Service Directive, was the conclusion of a contract
for the use of its database of subscribers (fixed and mobile numbers),
including, at least, the following data: first name and surname or corporate

name, address and telephone number, postal code, locality, etc.

According to EDA, this data would be used only in connection with the
services relative to list information and, possibly, online universal lists, in
conformity with the applicable rules on privacy, and never for the effect of
marketing or for transmission to third parties, including competitors of
Caboviséo.

For this purpose, EDA requested that Cabovisdo, during the month of
February 2010, send it a proposal similar to the one based on which it already
transmits its database to other editors of lists in Portugal and under
conditions that are fair, objective, cost oriented and non-

discriminatory™®.

It is important to retain the following aspect: EDA made its request under
the terms of the Universal Service Directive, establishing a first contact
whereby it requested that Caboviséo present a proposal to provide the data
of its subscribers, and to repeat, under conditions that are fair, objective, cost

oriented and non-discriminatory.

This request is, therefore, based legitimately on the provisions of number 4 of
article 50 of the LCE which proceeds in conformity with the transposition of
number 2 of article 25 of the Universal Service Directive in a context of the

opening of the offer of lists and list information services to the competition.

19 As an alternative, it suggested the possibility of sending its template contract.
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Returning to the present issue, according to the provisions in number 4
of article 50 of the LCE, "companies that attribute telephone numbers to
subscribers must satisfy all reasonable requests to supply pertinent
information on the respective subscribers, made for the purpose of
offering services relative to list information and lists accessible to the
public, through an agreed format and under conditions that are fair,

objective, cost orientated and non-discriminatory".

This matter is also subject to the rules applicable to the protection of personal
data and privacy (cf. number 5 of article 50 of the LCE), in particular article
13 of Law number 41/2004, of 18 August'', as well as the provisions in sub-
paragraph i) of number 1 of article 48 of the LCE, in accordance with which the
subscribers must explicitly express their willingness to have, or not to have,
their personal data included in telephone lists and being disseminated
through information services, involving, or not, their transmission to third
parties. In the affirmative case, these subscribers must decide which data to
include, according to whether they are pertinent for the purposes for which
the lists are intended.

Applying this legal framework to the present case, the following is concluded:

a) Cabovisdo, as a company offering a telephone service which is
accessible to the public where it attributes numbers to its
subscribers, is subject to the obligation to supply EDA with pertinent
information on the respective subscribers so that it can offer services

relative to list information and lists accessible to the public;

b) Compliance with this obligation is dependent on the presentation, by EDA,

of a reasonable request;

1 Transposes to the national legal system Directive number 2002/58/EC, of the European
Parliament and Council, of 12 July, relative to the treatment of personal data and protection of
privacy in the electronic communications sector.
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c) The subscribers' data should be transmitted in a format agreed between
the companies, under conditions that are fair, objective, cost oriented

and non-discriminatory;

d) Caboviséo can only supply the pertinent data of subscribers who have
expressed or express their prior willingness to figure in telephone lists

and informative services such as those offered by EDA,

e) In turn, EDA is subject to a series of obligations relative to the
security and confidentiality of the treatment of the collected data, as
well as regarding its quality, amongst which the collection of data
which is appropriate, pertinent and not excessive in relation to the
respective purposes and its use only for the defined purpose (cf.
articles 5 and 14 and following of Law number 67/98, of 26 October -

Law on the Protection of Personal Data).

Now, the rules referred to above, in particular the provisions in number 4 of
article 50 of the LCE, imply the predominance in this area of agreements
of a markedly commercial nature through which the wishes of subscribers
are met relative to having their data published in lists, other than the list

prepared by the universal service provider.

In this context, ICP-ANACOM considers that at this stage, priority should be
given to negotiation between the parties, to the detriment of a unilateral
establishment by the Regulator of the format and conditions for the

transmission of the data in question.

Hence, and since the letter addressed by EDA to Cabovisdao was merely a
first contact with this company which was not followed up, Caboviséo should
promote the establishment of negotiations between the parties.

For this purpose, Cabovisdo should present EDA with a proposal which
specifically indicates the information it considers that it may transmit within
the reasonableness and pertinence referred to in number 4 of article 50 of
the LCE, proposing the rest of the contractual conditions, including

remunerative, in accordance with the rules imposed by this provision.
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[l
DELIBERATION

Therefore, taking into account the presentation made above, the Board of
Directors of ICP-ANACOM, in performing the duty entrusted by sub-

paragraph q) of number 1 of article 6 of its Articles of Association, published in

the annex to Decree-Law number 309/2001, of 7 December, in pursuit of the

regulatory objectives established in number 1 of article 5 of Law number

5/2004, of 10 February, and under article 12 of this Law, deliberates:

1.

The decision that Cabovisao, in response to the request addressed to it by
EDA in January 2010 and in compliance with the provisions in number 4
of article 50 of the LCE, should present EDA with the conditions under
which it supplies pertinent information on its subscribers for the effect of the
offer of services relative to list information and lists accessible to the

public;

For the effect of the provisions in the previous number, the proposal to be
presented should be reasonable, aimed at the transmission of pertinent
information on Cabovisédo's subscribers, contain the format and
conditions which the supply of data should follow, and these
conditions should be fair, objective, cost orientated and non-

discriminatory;

The submission of points 1 and 2 of the present deliberation to the
prior hearing of the interested parties, under the terms of the provisions
in articles 100 and 101 of the Code of Administrative Procedure,
establishing the period of time of 10 business days for EDA and

Cabovisao, should they so wish, to issue an opinion in writing;

The sending, for the effect of the provisions in number 2 of article 12
of the LCE, of the present decision to BIPT, establishing the period of
10 business days for BIPT, should it so wish, to issue an opinion in

writing;

The sending, under the duty of cooperation established in article 7 of the
LCE and in article 8 of the Articles of Association of ICP-ANACOM of

14



the present decision to the National Data Protection Commission
(CNPD) establishing the period of 10 business days to, should it so wish,

iISsue an opinion in writing.

Lisbon, 28 July 2011.
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